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RUVE, Judge: This case was heard pursuant to the provisions
of section 7463 of the Internal Revenue Code in effect when the

petition was filed. Pursuant to section 7463(b), the decision to

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year at issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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be entered is not reviewable by any other court, and this opinion
shall not be treated as precedent for any other case.

Respondent determ ned a deficiency of $4,415 in petitioner’s
2004 Federal inconme tax. The issue for decision is whether
petitioner is entitled to deduct certain expenses clainmed on her
2004 Schedule A, Item zed Deductions, incurred in the pursuit of
a doctorate degree fromthe Coll ege of Education at Argosy
Uni versity.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
incorporated herein by this reference. Wen the petition was
filed, petitioner resided in Georgia.

Petitioner earned a bachelor’s degree in health care
managenent from Clayton State University in 1997. Petitioner
continued her education and earned a master’s degree in
counsel ing and psychology fromdC ark Atlanta University in 1999.

Petitioner has worked for a nunmber of conpanies in the
pr of essi on of human resources (HR) for at |least the |ast 12
years. In |late 2001 petitioner was of fered and began enpl oynent
w th Weyer haeuser Co. (Weyerhaeuser) as an HR generalist. During
2004 petitioner continued her enploynent with Wyer haeuser as an

HR general i st.
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Wi | e enpl oyed at Weyer haeuser during 2004, petitioner
attended Argosy University and enrolled in the university’'s
doctorate of education program \Wyerhaeuser did not require
petitioner to obtain any further education as a condition of
enpl oynment. Rather, petitioner testified it was her personal
decision to pursue the degree because she saw it as an
opportunity to nove up in the corporate world and the econony.

During 2004 petitioner paid Argosy University $10, 400 for
tuition. Although petitioner lived in Atlanta, Ceorgia, she
enrolled at the Argosy University canpus |ocated in Sarasota,

Fl ori da, because the canpus in Atlanta did not offer the degree
she wanted. Petitioner took half of her courses online and half
of her courses at the Argosy University canpus |located in

Sar asot a.

On her tinely filed 2004 Federal inconme tax return
petitioner clainmed mscellaneous item zed deductions for vehicle,

busi ness, education, and tax preparation expenses that she
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clained related to her 2004 educational pursuit.? The parties

have stipul ated these expenses as foll ows:

Expense Anmount
Vehi cl e $7, 149
Busi ness 3, 560
Educat i onal 10, 400
Tax preparation 100

Tot al $21, 209

After application of the 2-percent floor in section 67(a),
petitioner’s claimed mscellaneous item zed deduction related to
her 2004 educational pursuit was $19, 968.

In the notice of deficiency, respondent disallowed
petitioner’s claimed mscell aneous item zed deducti on.
Respondent’ s determ nati on was nade on the basis of petitioner’s
alleged failure to establish that the $21,209 in unreinbursed
enpl oyee expenses were ordinary and necessary to petitioner’s
business. Petitioner tinmely filed a petition with this Court.

Di scussi on

In general, the Conmm ssioner’s determnation set forth in a

notice of deficiency is presuned correct, and the taxpayer bears

2 The record is unclear as to how petitioner’s clained tax
preparation expense of $100 relates to her 2004 educati onal
pursuit. Nevertheless, the clainmed deduction was disall owed by
respondent and grouped collectively with petitioner’s other
di sal | oned educati onal expenses; i.e., her vehicle, business, and
educati onal expenses. Because petitioner has not separately
asserted entitlenment to a deduction for a tax preparation
expense, for convenience, we will continue to aggregate the
claimed tax preparation expense with the other asserted
educati onal expenses rather than deemthe issue conceded by her
under Rul e 34(b).



- 5 -
t he burden of proving that the determnation is in error. Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). Deductions

are strictly a matter of |egislative grace, and petitioner bears
t he burden of proving entitlenment to any deduction cl ai nmed.

| NDOPCO, Inc. v. Conmm ssioner, 503 U S. 79, 84 (1992); New

Colonial Ice Co. v. Conm ssioner, 292 U.S. 435, 440 (1934).°3

Section 162(a) generally allows as a deduction “all the
ordi nary and necessary expenses paid or incurred during the
taxabl e year in carrying on any trade or business”. Expenditures
made by an individual for education are deductible as ordinary
and necessary busi ness expenses if the education nmaintains or
i nproves skills required by the individual in her enploynment or
ot her trade or business. Sec. 1.162-5(a), Incone Tax Regs. The
general rule under section 1.162-5(a), |Incone Tax Regs., however,
does not apply if the expenditures fall within either of two
specified categories; i.e., they are nondeducti bl e expenditures
if: (1) They are incurred to neet the m ni mum educati onal
requirenents for qualification in a taxpayer’s trade or business;

or (2) they qualify the taxpayer for a new trade or business.

See Robinson v. Conmm ssioner, 78 T.C. 550, 552 (1982); sec.

1.162-5(b), Incone Tax Regs.

8 Pursuant to sec. 7491(a), the burden of proof as to
factual matters shifts to the Conm ssioner under certain
circunstances. Petitioner, however, has neither alleged that
sec. 7491(a) is applicable nor established conpliance with the
requi renents of sec. 7491(a)(2) (A and (B)
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Petitioner’s claimed unrei nbursed enpl oyee expense deducti on
is for expenditures related to her pursuit of a doctorate of
education from Argosy University. Petitioner has been enpl oyed
in the HR profession for at least the |last 12 years. Petitioner
clains that during 2004, while enployed as an HR generalist by
Weyer haeuser, her professional duties were to train, devel op, and
educat e ot her conpany enpl oyees. Petitioner asserts that a
doctorate of education degree would inprove her skills in these
areas and position her for future opportunities within the HR
profession. Petitioner also testified, however, that it was her
intention to beconme a consultant after finishing her doctorate
degree and further admtted having received offers for teaching
positions at two universities once she had recei ved her degree.

Respondent does not di spute whether petitioner’s pursuit of
a doctorate in education inproves her skills in the HR
prof ession. Respondent’s contention, which petitioner has not
refuted, is that the doctorate of education degree program
qualifies petitioner to enter into the new trades or businesses
of consulting and teaching and that the duties and
responsibilities of consulting and teaching are different in
nature than those associated with the HR profession.

An i ndividual who, through education, inproves her skills in
an existing trade or business may al so becone qualified for a new

trade or business. Thonpson v. Conmissioner, T.C Meno. 2007-
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174. 1f the education in question qualifies the taxpayer to
performsignificantly different tasks and activities than she
could perform before the education, then such education is deened

to qualify the taxpayer for a new trade or business. Robinson v.

Conmm ssi oner, supra at 552 (citing Browne v. Comm ssioner, 73

T.C. 723, 726 (1980), Diaz v. Conm ssioner, 70 T.C. 1067, 1074

(1978), affd. wi thout published opinion 607 F.2d 995 (2d Cr

1979), denn v. Conm ssioner, 62 T.C 270, 275 (1974), and

Wei szmann v. Conmm ssioner, 52 T.C 1106, 1110 (1969), affd. 443

F.2d 29 (9th Gr. 1971)). The nere capacity to engage in a new
trade or business is sufficient to disqualify the expenses for

t he deduction. Wiszmann v. Conm ssioner, supra at 1111

Petitioner, by her own adm ssion, indicated that the skills and
know edge she has acquired and continues to acquire in pursuit of
her doctorate degree in education will qualify her to enter into
a new trade or business, e.g., consulting and/or teaching.

Accordingly, we find that petitioner’s unreinbursed enpl oyee
expenses clained in 2004 were not ordinary and necessary expenses
to petitioner’s trade or business in the HR profession. It
follows that petitioner has failed to carry her burden of proof
and respondent’s determ nation i s sustained.

To reflect the foregoing,

Deci sion will be entered

for respondent.




