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MVEMORANDUM OPI NI ON

CHI ECHI, Judge: This matter is before the Court on peti-

tioners’

notion filed pursuant to Rule 231! for an award under

section 7430 of reasonable litigation costs (petitioners’ no-

Al

Rul e references are to the Tax Court Rules of Practice

and Procedure. All section references are to the I nternal
Revenue Code (Code) in effect at all relevant tines.
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tion). Neither party has requested a hearing, and we concl ude
that a hearing is not necessary. Rule 232(a)(2). Based on the
subm ssions of the parties, we shall deny petitioners’ notion.

Backgr ound

The record establishes and/or the parties do not dispute the
fol | ow ng. 2

During 2002, petitioner Young J. Kim (M. Kim was enpl oyed
by Fannie Mae. At a tinme not disclosed by the record before
January 17, 2002, Fannie Mae granted Ms. Kimcertain options
(Fanni e Mae options) to buy Fannie Mae stock under an enpl oyee
st ock purchase plan (Fanni e Mae ESPP)

Pursuant to the Fannie Mae ESPP, on four dates in January
2002, Ms. Kim exercised certain Fannie Mae options and acquired
certain shares of Fannie Mae stock. |In order to have the noney
to pay the exercise price of the options exercised, on the dates
on whi ch she exercised such options, Ms. Kimsold for certain
gross proceeds certain shares of Fannie Mae stock acquired as a
result of the exercise of such options.

Fannie Mae issued to Ms. KimForm W2, Wage and Tax State-
ment (Fannie Mae Form W2), for her taxable year 2002. That form

showed total wages, tips, and other conpensation of $95, 323. 62.

W& i ncorporate herein by reference the Court’s Menorandum
Fi ndi ngs of Fact and Opinion in Kimv. Conm ssioner, T.C Meno.
2007-14 (Court’s Opinion), and set forth the portions of that
Opinion that are relevant to our disposition of petitioners’
not i on.
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Such total wages, tips, and other conpensation included $4, 234.94
t hat was shown as “ESPP” in Box 14 of the Fannie Mae Form W 2.
Fanni e Mae al so gave Ms. Kim a docunent entitled “2002 G oss \Wage
Anal ysi s” (Fanni e Mae wage anal ysis). That docunent showed,
inter alia, $95,323.62 as “2002 W WAGES’. Such wages i ncl uded
$4,234. 94 that was shown as “ESPP-CEP” and “ NON- PAYROLL EARNI NGS’
in the Fanni e Mae wage anal ysi s.

Petitioners tinely filed Form 1040, U.S. Individual |ncone
Tax Return, for their taxable year 2002 (petitioners’ 2002
return). In petitioners’ 2002 return, petitioners showed, inter
alia, on page one “Wages, salaries, tips, etc.” of $95,323.62 on
line 7. The $95, 323.62 of “Wages, salaries, tips, etc.” included
the $4,234.94 that was shown as “ESPP” in Box 14 of the Fannie
Mae Form W 2.

Respondent issued to petitioners a notice of deficiency for
their taxable year 2002 (2002 notice). In that notice, respon-
dent determ ned a deficiency in, and an accuracy-related penalty
under section 6662(a) (section 6662(a) determ nation) on, peti-
tioners' Federal incone tax (tax) for that year of $8,411 and
$1, 682, respectively. |In making those determ nations, respondent
determned to include in petitioners’ gross incone the follow ng
anounts: (1) $21,267 of gross proceeds fromcertain broker
transactions ($21, 267 gross proceeds determ nation), (2) $622 of

interest incone fromthe United States Departnent of the Treasury
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($622 interest determnation), (3) $16 of incone fromthe sal e of
certain stock of a conpany described as “TRAVELERS PROP” ($16
Travel ers Prop. deternmination), and (4) $8 of interest incone
from Washi ngt on Savi ngs Bank ($8 WBB i nterest determnation).?
Respondent indicated in the 2002 notice that, in making the
determ nations in that notice to include such anounts in peti-
tioners’ gross incone, respondent used the information set forth
in certain information returns that respondent required the
payers of such anobunts to provide to respondent and the taxpayer-
payees. In the 2002 notice, respondent (1) sunmarized the
information in each such information return pertaining to peti-
tioner Tae M Kim (M. Kim or to Ms. Kimand (2) included the
address of each payer and the account nunber for M. Kimor M.
Ki m shown by each payer in each such return.

I n maki ng the $21, 267 gross proceeds determ nation in the
2002 notice, respondent relied on four Fornms 1099-B, Proceeds
From Broker and Barter Exchange Transactions (Form 1099-B),* t hat
Equi Serve I nc. (Equi Serve) provided, inter alia, to respondent

(Equi Serve Forns 1099-B) with respect to Ms. Kimand that showed

%Petitioners reported $521.61 of interest income from
Washi ngton Savi ngs Bank in Schedule B-Interest and Ordi nary
D vidends included as part of petitioners’ 2002 return.

“The Court takes judicial notice that respondent requires
certain payers to use Form 1099-B in order to report, inter alia,
“Goss proceeds” or “Goss proceeds | ess conmm ssions and option
prem uns” from broker transactions.
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a total of $21,267 as “Gross proceeds” ($21,267 of gross pro-
ceeds) from broker transactions described as “EMP PLN SHRS SCOLD’
Petitioners tinely filed a petition with the Court with
respect to the 2002 notice. |In the petition, petitioners alleged
in pertinent part: “The petitioners disagree with IRS in the
determ nation of the deficiency because it was based on the

insufficient and inaccurate information.”

On Septenber 16, 2004, respondent filed an answer. In the
answer, respondent denied that the determ nations in the 2002
notice were incorrect and requested “that the relief sought in
the petition be denied and that respondent’s determ nation, as
set forth in the notice of deficiency, be in all respects ap-
proved.”

At various times not disclosed by the record after petition-
ers filed the petition in this case, respondent made requests to
petitioners for information about the $21,267 of gross proceeds
shown in the Equi Serve Fornms 1099-B. Petitioners did not provide
any information or explanation in response to those requests.

As di scussed above, respondent included in the 2002 notice
t he address of each payer who provided respondent with an infor-
mation return with respect to M. Kimor Ms. Kim including the
address of Equi serve shown in the Equi Serve Forns 1099-B and the
account nunber for Ms. Kimshown in those forns. Nonetheless, on

August 24, 2005, petitioners sent respondent a letter that stated



in pertinent part:

We received your letter dated August 12, 2005 concern-
ing Stipulation of Facts in preparation of Tax Court
hearing in the case. 1In order to respond accurately
and diligently in the process, we need the information
and docunents in relation to UNREPORTED | NVESTMENT

| NCOMVE $21, 283. 00 i ncluding the foll ows:

- Copies of all I'RS docunents and reports indicating
petitioners’ Unreported |Investnent |ncone $21, 283. 00.

- Nane and address of broker or agent who conducted the
transaction for petitioners in generating the unre-
ported investnent incone $21, 283. 00.

* * * * * * *

Since the required process has to be acconplished

wi t hout delay, we request your swift response in this
matter. We are unable to attend August 31, 2005 con-
ference with you since we need to contact the bro-
ker/agent and verify the investnent incone of
$21,283.00. [Reproduced literally.]

On Septenber 9, 2005, petitioners sent respondent another
letter that stated in pertinent part:

W wote a letter dated August 24, 2005 to you
requesting docunents IRS has in relation to the
petitioners’ UNREPORTED | NVESTMENT | NCOVE $21, 283. 00
and other. W have not received themfromyou

Since we do not know what security/stock generated

i nvestment inconme $21, 283.00 and who was the

agent/ broker for the sale or transaction in generating
i nvestment incone $21,283.00 for petitioners, we need
copi es of docunent and/or report IRS received from
agent/ broker or any conpany as to petitioners’

i nvestment inconme $21, 283. 00.

We need agent/broker’s name and mailing address to
contact themto ask how the $21, 283. 00 i nvest nment

i ncome was generated in the case for petitioners.

[ Reproduced literally.]

On Septenber 22, 2005, petitioners sent respondent a third
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letter that stated in pertinent part:

W nmade witten requests to you twice to receive copies

of the docunents as stated in the previous letters.

But, we have not received any response from you.

We agai n request copies of the docunents in relation to

unreported investnment inconme. |If we do not hear from

you very soon, we may notify this matter to Tax Court

judge. [Reproduced literally.]

On Septenber 30, 2005, respondent sent petitioners a letter
in which respondent restated the information shown in the
Equi Serve Form 1099-B' s that respondent had sunmarized in the
2002 notice, including the address of Equi Serve and the account
nunber of Ms. Kim shown in such forns.

At a tinme not disclosed by the record after petitioners
failed to provide any information or explanation in response to
respondent’s requests to themfor information about the $21, 267
of gross proceeds shown in the Equi Serve Forns 1099-B, but before
Decenber 2005, respondent asked Conputershare (fornerly
Equi Serve) for information about such gross proceeds shown in
such forns. Respondent al so asked Fannie Mae for any rel evant
i nformation.

On a date in Decenber 2005 before Decenber 19, respondent
received certain information from Fannie Mae rel evant to the
$21, 267 gross proceeds determ nation. Based upon that informa-
tion, respondent concluded (1) that the total wages, tips, and

ot her conpensati on shown in the Fannie Mae Form W2 included an

amount of conpensation, i.e., $4,234.94, resulting fromMs. Kins
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exercise of certain Fannie Mae options and (2) that petitioners
had i ncl uded that anmount in WAages, salaries, tips, etc. in
petitioners’ 2002 return. Based upon the information that Fannie
Mae provided to respondent in Decenber 2005, respondent further
concl uded that the $21,267 of gross proceeds shown in the

Equi Serve Fornms 1099-B constituted gross proceeds fromthe sal es
of certain Fannie Mae stock that Ms. Kimacquired as a result of
her exercise of certain Fannie Mae options.

As a result of having received in Decenber 2005 and anal yzed
certain informati on from Fanni e Mae, on Decenber 19, 2005, before
the trial in this case, respondent conceded the $21, 267 gross
proceeds determ nation and the section 6662(a) determ nation.?®

On Decenber 12, 2005, respondent received frompetitioners
Form 1040X, Amended U.S. |ndividual |Inconme Tax Return, with
respect to their taxable year 2002 (petitioners’ 2002 anmended
return). In petitioners’ 2002 anended return, petitioners
reduced by $4,234.94 the adjusted gross incone reported in
petitioners’ 2002 return and clained a refund of $1,255. In
support thereof, petitioners gave the follow ng explanation in
petitioners’ 2002 amended return: “Excluding $4,234. 94 ESPP gain

fromW2. Including $4,234.94 ESPP gain in Capital Gains on

SRespondent conceded the section 6662(a) determ nation even
t hough that determ nation was based on not only the $21, 267 gross
proceeds determ nation but also other determnations in the 2002
notice that the Court ultimately resolved in favor of respondent.
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Schedule D.” Petitioners included as part of petitioners’ 2002
amended return a copy of Schedule D, Capital Gains and Losses
(2002 Schedule D), that they included as part of petitioners’
2002 return, on which they made the follow ng changes:® Peti -
tioners clainmed (1) short-termcapital gains totaling $4, 234. 94
fromthe sale of certain Fannie Mae stock that Ms. Kimacquired
as a result of her exercise of the Fannie Mae options and
(2) long-termcapital |osses totaling $15,949.06 fromthe sal e of
certain stock of three conpanies. |In petitioners’ anended 2002
Schedul e D, petitioners (1) added the $15,949. 06 of additional
| ong-termcapital |osses clained in that anended schedule to the
$3,117.40 of long-termcapital loss clainmed in petitioners’ 2002
Schedul e D included as part of petitioners’ 2002 return and
(2) as aresult, clainmed total long-termcapital |osses for their
t axabl e year 2002 totaling $19,066.46. |In petitioners’ anended
2002 Schedule D, petitioners netted the $4,234.94 of short-term
capital gains and the $19, 066.46 of |ong-termcapital | osses
clainmed in that anmended schedule and, as a result, clained a net

capital loss of $14,831.52.7 Respondent did not accept as cor-

W shall refer to the copy of the 2002 Schedul e D on which
petitioners made certain changes as petitioners’ anmended 2002
Schedul e D.

I'n petitioners’ 2002 return, as prescribed by sec. 1211(b),
petitioners clained as a deduction only $3,000 of the $3,117.40
net capital loss clainmed in the 2002 Schedule D included as part
of that return. Thus, the $14,831.52 net capital loss clainmed in

(continued. . .)
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rect petitioners’ 2002 anmended return.

In their pretrial nmenorandum during trial, and on brief,
petitioners focused only on the increases in short-term capital
gains and long-termcapital |osses of $4,234.94 and $15, 949. 06,
respectively, clained in petitioners’ 2002 anended return, and
not on any of the determ nations in the 2002 notice that respon-
dent did not concede, including the $8 WSB i nt erest determ na-
tion. (W shall refer to the clained respective increases in
short-termcapital gains and long-termcapital |osses as peti-
tioners’ alleged capital gain issue and petitioners’ alleged
capital loss issue, respectively.) It was only when the Court
asked M. Kim petitioners’ only witness at trial, about the $8
WEB i nterest determ nation that petitioners even addressed that
determ nation. The follow ng exchange took place during M.
Kims direct testinony:

THE COURT: * * * you also don’t have any i nforma-
tion about the interest income from Washi ngton Savi ngs
Bank?

THE WTNESS: No. No. Actually, when we prepare
the 1040 for 2002, | nmean, we diligently tried to get
an information, diligently tried to report every incone
we have, even penny, but, | nmean, there may be, | don’t

know, maybe sonme other matter. But we still believe
that what we reported is very, very accurate and the

(...continued)
petitioners’ anmended 2002 Schedule D did not entitle petitioners
to a larger net capital |oss deduction for 2002. However, the
i ncreased net capital loss clained in petitioners’ anmended 2002
Schedule D did affect the anbunt of petitioners’ claimed capital
| oss carryover to other taxable years.



- 11 -
1040 we reported is actually that we reported nore than
we should. That neans that we overpaid. That’'s what
we think. [Transcript reproduced literally.]
On cross-exam nation, respondent’s counsel asked M. Kim
certain questions about the $8 WEB i nterest determ nation that
the Court raised with M. Kimduring his direct testinony. Those

questions and M. Kinms answers were:

Q M. Kim did you have an account with Wash-
i ngton Savi ngs Bank in 20027

A | think in year 2002 probably yes.

Q What type of account was it? Do you renem
ber ?

A | don’t renenber.
Q A checki ng account ?

A | nean, that's ny guess, but | do not want to
-- probably saving, but maybe --

THE COURT: He doesn’t know for sure.
THE W TNESS: Yeah, | don't know.
BY M5. BAKER

Q Do you recall if any of those accounts earned
i nterest?

A Ch, yes. Yes.

Q Do you know how much interest you earned on
t hose accounts during 20027

A | don’t renmenber. | just received the report
fromthemand | reflected that one.

Q Do you have a copy of that report?

A At this time, no. [Transcript reproduced
literally.]



- 12 -

In the Court’s Qpinion, the Court addressed the $622 inter-
est determnation, the $16 Travel ers Prop. determ nation, the $8
WEB i nterest determ nation, petitioners’ alleged capital gain
i ssue, and petitioners’ alleged capital |oss issue. In the
Court’s Opinion, the Court held for respondent on all of the
foregoi ng i ssues except the $8 WSB i nterest determ nation.

In petitioners’ notion and the affidavit attached thereto,
petitioners clained the following litigation costs (clained
[itigation costs):

Tax Court filing fee: $60.00

Mai | ing costs: $90. 15

Delivery fee: $330.00

Consul tation costs: $2,900. 00

Docunent preparation: $640. 45

Par ki ng fee: $96. 40

Transportation: $647.50

Tel ephone cal ls: $82. 40
Petitioners did not provide any additional information with

respect to the clainmed litigation costs.

Di scussi on

As pertinent here, section 7430(a) authorizes an award to
the prevailing party of reasonable litigation costs incurred in
connection wth a case brought in the Court against the Comm s-
sioner of Internal Revenue (Comm ssioner) involving the determ -
nation of any tax, interest, or penalty under the Code. The term
“prevailing party” neans, in general, any party who (1) has
substantially prevailed wth respect to (a) the anount in contro-

versy, sec. 7430(c)(4)(A) (i)(l), or (b) the nost significant
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i ssue or set of issues presented, sec. 7430(c)(4)(A(i)(l1), and
(2) nmeets the net worth requirenents of 28 U S.C sec.
2412(d)(2)(B) (net worth requirenents), sec. 7430(c)(4)(A(ii).
In order to qualify for an award under section 7430(a), the
prevailing party nust (1) have exhausted the avail abl e adm ni s-
trative renedies, sec. 7430(b)(1), and (2) not have unreasonably
protracted the court proceeding, sec. 7430(b)(3). The party
movi ng for an award under section 7430(a) has the burden of
establishing that all of the foregoing criteria have been satis-
fied and that the costs clainmed are reasonable litigation costs
incurred in connection with the court proceedi ng under section

7430(a)(2). Rule 232(e); see also Corson v. Comm ssioner, 123

T.C. 202, 205-206 (2004).

There is an exception to the definition in section
7430(c)(4)(A) of the term*“prevailing party”. That exception is
found in section 7430(c)(4)(B), which provides: “A party shal
not be treated as the prevailing party in a proceeding * * * if
the United States establishes that the position of the United
States in the proceeding was substantially justified.” Sec.
7430(c)(4)(B)(i).

The position of the United States is substantially justified
if it “is one that is ‘justified to a degree that could satisfy a
reasonabl e person’ or that has a ‘reasonable basis both in | aw

and fact.’ Pierce v. Underwood, 487 U.S. 552, 565 (1988)”.
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Swanson v. Conmi ssioner, 106 T.C. 76, 86 (1996). “A position has

a reasonable basis in fact if there is relevant evidence that a
reasonable m nd m ght accept as adequate to support a concl usion.

See Pierce v. Underwood, supra at 564-565." Corkrey v. Conmis-

sioner, 115 T.C 366, 373 (2000). In determ ning whether the
position of the Conm ssioner was substantially justified, we nust

“consider the basis for respondent’s |egal position and the

manner in which the position was maintained.” Wasie v. Conm S-
sioner, 86 T.C. 962, 969 (1986). The fact that the Comm ssi oner
concedes an issue is not conclusive as to whether the Comm s-
sioner’s position with respect to that issue was substantially

justified. See Corkrey v. Conm ssioner, supra; Sokol v. Conmm s-

sioner, 92 T.C. 760, 767 (1989); Wasie v. Comm ssioner, supra at

968- 969.

In respondent’s response to petitioners’ notion, respondent
i ndi cates that petitioners have substantially prevailed with
respect to the anount in controversy wthin the nmeani ng of
section 7430(c)(4) (A (i)(l). However, respondent argues that
respondent’s position was substantially justified with respect to
the $21, 267 gross proceeds determ nation, the $622 interest
determ nation, the $16 Travelers Prop. determination, the section
6662(a) determ nation, petitioners’ alleged capital gain issue,
and petitioners’ alleged capital |oss issue. Therefore, accord-

ing to respondent, petitioners are not the prevailing party
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wi thin the neaning of section 7430(c)(4) with respect to any of
those i ssues. Respondent does not maintain that respondent’s
position with respect to the $8 interest determnination was
substantially justified.

Respondent concedes in respondent’s response to petitioners’
notion that petitioners have exhausted the avail able adm nistra-
tive renedi es, see sec. 7430(b) (1), and does not dispute that
petitioners neet the net worth requirenents, see sec.
7430(c)(4) (A (ii). However, respondent argues that petitioners
unreasonably protracted the proceedi ng, see sec. 7430(b)(3), and
that petitioners have not provided any information that estab-
lishes that they incurred the clained litigation costs, the issue
or issues to which such clainmed costs relate, the anount of such
clainmed costs incurred with respect to each such issue, and that
such clainmed costs are reasonable, see sec. 7430(a)(2).

Because respondent has taken an issue-by-issue approach in
advanci ng respondent’s argunents in support of respondent’s
position that the Court should deny petitioners’ notion, we shall

do the sane. See Swanson v. Conm ssioner, supra at 102.

As pertinent here, the position of respondent for purposes
of section 7430(c)(7)(A) with respect to an issue in this case is
the position first taken by respondent with respect to that

i ssue. See Maggie Mynt. Co. v. Comm ssioner, 108 T.C 430, 442

(1997). Wth respect to the determnations in the 2002 noti ce,
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respondent’s position for purposes of section 7430(c)(7)(A) is
that set forth in the answer. See id. Wth respect to petition-
ers’ alleged capital gain issue and petitioners’ alleged capital
| oss issue, respondent’s position for purposes of section
7430(c)(7)(A) is that set forth in respondent’s pretrial nenoran-
dum 8

We first address respondent’s position for purposes of
section 7430(c)(7)(A) with respect to the $622 interest determ -
nation, the $16 Travelers Prop. determ nation, petitioners’
all eged capital gain issue, and petitioners’ alleged capital |oss
issue. In the Court’s Opinion, the Court held in favor of
respondent, and against petitioners, with respect to each of
those matters. On the record before us, we find (1) that respon-

dent has net respondent’s burden under section 7430(c)(4)(B)(i)

8Petitioners did not raise petitioners’ alleged capital gain
i ssue and petitioners’ alleged capital |oss issue until Dec. 12,
2005, when respondent received petitioners’ 2002 anended return.
As a result, respondent was not able to take a position with
respect to either of those issues in the answer that respondent
filed on Sept. 16, 2004. |In respondent’s pretrial nmenorandum
respondent indicated that if the Court were to rule that peti-
tioners’ 2002 anended return is adm ssible into evidence, a trial
woul d be necessary with respect to the issues raised therein.
However, respondent did not elaborate further in respondent’s
pretrial menorandum At trial, respondent made cl ear that
respondent disagreed with petitioners’ clainms regarding petition-
ers’ alleged capital gain issue and petitioners’ alleged capital
| oss issue. However, respondent did not elaborate further. It
was only on brief that respondent gave reasons in support of
respondent’s position in respondent’s pretrial menorandum t hat
petitioners are not entitled to the respective increases in
short-termcapital gains and long-termcapital |osses clained in
petitioners’ 2002 anended return.
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of establishing that respondent’s position was substantially
justified and (2) that petitioners are not the prevailing party
under section 7430(c)(4) with respect to each such matter.?®

We next address respondent’s position for purposes of
section 7430(c)(4)(A) wth respect to the section 6662(a) deter-
mnation to the extent that determ nation inposed an accuracy-
rel ated penalty on the respective portions of the underpaynent
for petitioners’ taxable year 2002 (2002 underpaynent) that were
attributable to the $622 interest determ nation and the $16
Travel ers Prop. determ nation. For the reasons set forth above,
on the record before us, we find (1) that respondent has net
respondent’s burden under section 7430(c)(4)(B)(i) of establish-
ing that respondent’s position was substantially justified and
(2) that petitioners are not the prevailing party under section
7430(c)(4) with respect to the section 6662(a) determ nation to
the extent that determ nation inposed an accuracy-related penalty
on such respective portions of the 2002 under paynent . 1©

We next address respondent’s position for purposes of
section 7430(c)(7)(A with respect to the $21, 267 gross proceeds

determ nation. The Court has held that “whenever there is a

°Si nce we have found that petitioners are not the prevailing
party under sec. 7430(c)(4), we need not, and shall not, address
any of the other requirenments in sec. 7430 that petitioners nust
satisfy in order to be entitled to litigation costs under sec.
7430( a) .

10See supra note 9.



- 18 -
factual determ nation, the Conm ssioner is not obliged to concede
a case until the Comm ssioner receives the necessary docunenta-

tion to prove the taxpayer’s contentions”, Corkrey v. Conm s-

sioner, 115 T.C. at 375 n.5, and that “after the Comm ssioner
recei ves the proper docunentation, a reasonable period of tine
must be given to anal yze the docunents and nake adjustnents
accordingly”, id. On numerous occasions, the Court has found
that, in the absence of evidence undermning the reliability of
information returns provided to the Conm ssioner or otherw se
substantiating a taxpayer’s contentions, reliance by the Comm s-
sioner on information returns is substantially justified. See,
e.g., id.

In the instant case, respondent relied on the Equi Serve
Fornms 1099-B in making the $21, 267 gross proceeds determ nati on.
At various tinmes, respondent nmade requests to petitioners for
i nformati on about such gross proceeds. Petitioners did not
provi de any information or explanation in response to those
requests. It was only after respondent requested information
from Conput ershare (fornerly Equi Serve) and Fanni e Mae, and
received in Decenber 2005 relevant information from Fanni e Mae,
t hat respondent had any evi dence showi ng that respondent’s
$21, 267 gross proceeds determ nation was incorrect. On Decenber
19, 2005, shortly after having received that information from

Fanni e Mae, respondent conceded that determ nation. On the
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record before us, we find (1) that respondent has net respon-
dent’s burden under section 7430(c)(4)(B)(i) of establishing that
respondent’s position was substantially justified and (2) that
petitioners are not the prevailing party under section 7430(c)(4)
with respect to the $21, 267 gross proceeds determ nation. !

We next address respondent’s position for purposes of
section 7430(c)(7)(A wth respect to the section 6662(a) deter-
mnation to the extent that determ nation inposed an accuracy-
related penalty on the portion of the 2002 underpaynent that was
attributable to the $21, 267 gross proceeds determ nation.
Respondent conceded the section 6662(a) determ nation at the tine
respondent conceded the $21, 267 gross proceeds determ nation.

For the reasons set forth above, on the record before us, we find
(1) that respondent has nmet respondent’s burden under section
7430(c)(4)(B) (i) of establishing that respondent’s position was
substantially justified and (2) that petitioners are not the
prevailing party under section 7430(c)(4) with respect to the
section 6662(a) determ nation to the extent that determ nation

i nposed an accuracy-rel ated penalty on the portion of the 2002
under paynent that was attributable to the $21, 267 gross proceeds
det erm nati on. *?

We now address whether petitioners are entitled to litiga-

1See supra note 9.
12See supra note 9.
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tion costs under section 7430(a) in connection with the $8 WEB
interest determ nation and the section 6662(a) determ nation to
the extent that determ nation inposed an accuracy-rel ated penalty
on the portion of the 2002 under paynent that was attributable to
that determ nation. As discussed above, respondent does not
mai ntain that respondent’s position with respect to the $8 W5SB
interest determ nation was substantially justified under section
7430(c)(4)(B). However, according to respondent, “this issue did
not require a large expenditure of time or resources. The bulk
of the trial and the expense of the proceeding related to the
capital gains issue raised by petitioners.”

In their pretrial nmenmorandum during trial, and on brief,
petitioners focused only on petitioners’ alleged capital gain
i ssue and petitioners’ alleged capital |oss issue, and not on,
inter alia, the $8 WSB interest determination. It was only when
the Court asked M. Kimduring his direct testinony whet her
petitioners had any information bearing on the $8 WSB i nt er est
determ nation that petitioners even addressed that determ nation.
On the record before us, we find it difficult to believe that
petitioners incurred any litigation costs before, during, or
after trial with respect to the $8 WEB i nterest determ nation or
the section 6662(a) determnation to the extent that determ na-

tion inposed an accuracy-related penalty on the portion of the
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2002 under paynent that was attributable to that determi nation.?®®
On that record, we find that petitioners have failed to carry
their burden of establishing that they incurred any litigation
costs with respect to those matters. !4

Based upon our exam nation of the entire record before us,
we find that petitioners have failed to carry their burden of
establishing that they are entitled to litigation costs under
section 7430(a).

We have considered all of petitioners’ contentions and

13As di scussed above, respondent conceded prior to trial the
section 6662(a) determ nation. Consequently, petitioners should
not have incurred any litigation costs with respect to that
determ nation after that concession

Assum ng arguendo that the record had established that
petitioners incurred litigation costs with respect to the $8 W&B
interest determ nation and the section 6662(a) determ nation to
the extent that determ nation inposed an accuracy-rel ated penalty
on the portion of the 2002 underpaynent attributable to that
determ nation, on the record before us, we find that petitioners
have failed to carry their burden of establishing the respective
amounts of litigation costs incurred with respect to the $8 WEB
determ nation and the section 6662(a) determ nation to the extent
that determ nation inposed an accuracy-rel ated penalty on the
portion of the 2002 underpaynent attributable to that determ na-
tion, the nature of any such costs, and the reasonabl eness of any
such costs.

14Since we have found that petitioners failed to carry their
burden of establishing that they incurred any litigation costs
with respect to the $8 WEB i nterest determination and the section
6662(a) determ nation to the extent that determ nation inposed an
accuracy-rel ated penalty on the portion of the 2002 under paynent
that was attributable to that determ nation, we need not, and
shal | not, address respondent’s argunent that petitioners unrea-
sonably protracted the proceedi ng, see sec. 7430(b)(3), and
therefore are not entitled to litigation costs under sec.
7430( a) .
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argunments that are not discussed herein, and we find themto be
w thout nmerit, irrelevant, and/or noot.

To reflect the foregoing,

An order denying petitioners’

motion will be issued.




