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MVEMORANDUM OPI NI ON

CERBER, Chi ef Judge: Respondent noved for summary judgnent

on the question of whether he may proceed with the collection of
petitioner’s 1993 and 1994 tax liabilities. Respondent contends
that all section 6330! prerequisites have been net and that he

shoul d be allowed to proceed with collection. Petitioner filed a

1 All section references are to the Internal Revenue Code,
and all Rule references are to the Tax Court Rules of Practice
and Procedure, unless otherw se indicated.
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cross-notion for sunmary judgnent, raising several argunents as
to why respondent should not be permtted to proceed with
collection. A hearing on the summry judgnent notions was held
at Mam , Florida.
Backgr ound

Petitioner resided in Naples, Florida, at the tine his
petition was filed. Petitioner’s 1993 and 1994 tax returns were
exam ned, and respondent determ ned an incone tax deficiency for
each year. Petitioner petitioned this Court with respect to both
years, and on July 29, 1999, this Court filed a nenorandum

opinion in Karara v. Comm ssioner, T.C Menp. 1999- 253,

sustai ning respondent’s determ nations. A decision was entered,
and petitioner filed an appeal to the Court of Appeals for the
El eventh Crcuit.

On Decenber 12, 1999, because of petitioner’s failure to
file a bond while the appeal was pendi ng, respondent assessed the
1993 and 1994 incone tax deficiencies. Approximtely 5 nonths
| ater on May 5, 2000, the Court of Appeals for the El eventh

Circuit affirmed this Court’s decision w thout published opinion.

Karara v. Conm ssioner, 214 F.3d 1358 (11th Cr. 2000). On
July 10, 2000, the Court of Appeals denied rehearing.

On July 29, 2000, about 2 weeks follow ng the Court of
Appeal s’ deni al of rehearing, respondent nmailed to petitioner a
Final Notice-—Notice of Intent to Levy and Notice of Your R ght

to a Hearing for the 1994 tax year. Four days |later, on August
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2, 2000, the Court of Appeals stayed issuance of the mandate
pendi ng petitioner’s petition for wit of certiorari to the U S
Suprene Court. On August 8, 2000, petitioner tinely requested a
hearing for his 1994 tax year by submtting Form 12153, Request
for a Collection Due Process Hearing. During subsequent
conversations with respondent, petitioner consented to the
inclusion of his 1993 tax year, in addition to his 1994 tax year,
for purposes of the section 6330 hearing.

On Cctober 6, 2000, petitioner filed a petition for wit of
certiorari with the Suprene Court. Respondent had the option to
file a response to the petition, but declined to do so.
Therefore, in accordance with Suprene Court rules, the Solicitor
Ceneral tinely filed a waiver of the right to respond on behal f
of respondent. Approximately 3 weeks later, on Novenber 6, 2000,
the Supreme Court denied petitioner’s petition for wit of

certiorari. Karara v. Conm ssioner, 531 U S. 980 (2000).

On Septenber 24, 2001, respondent applied an overpaynent of
tax by petitioner in the amount of $300 toward his 1993 tax
liability.

Petitioner and the Appeals officer engaged in tel ephone
conferences on Septenber 5 and October 4 and 5, 2001. During
t hese conferences, respondent notified petitioner that the
assessnents were valid and subject to collection because of
petitioner’s failure to post a bond while his appeals were in

progress. See sec. 7485. In response, petitioner raised the
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argunment that respondent, in waiving the right to respond to the
petition for wit of certiorari, had al so wai ved opposition to
the issues presented in the petition. Petitioner also argued
t hat because of respondent’s waiver petitioner is entitled to a
$300 refund.

On April 17, 2002, respondent issued a Notice of
Det erm nation Concerning Col |l ection Actions(s) Under Section 6320
and/ or 6330 determning to proceed with coll ection of
petitioner’s 1993 and 1994 tax liabilities.
Di scussi on

Respondent noved for summary judgnent on the question of
whet her he may proceed to collect petitioner’s 1993 and 1994
incone tax liabilities. Summary judgnent is intended to expedite

l[itigation and avoi d unnecessary trials. Fla. Peach Corp. V.

Comm ssioner, 90 T.C. 678, 681 (1988). A notion for sunmary

judgnment nmay be granted if there is no genuine issue as to any

material fact. See Rule 121(b); Elec. Arts, Inc. v.

Comm ssioner, 118 T.C. 226, 238 (2002). The noving party bears

t he burden of showi ng that there is no genuine issue of materi al
fact, and factual inferences wll be read in a manner nost
favorable to the party opposing summary judgnment. Bond v.

Commi ssioner, 100 T.C. 32, 36 (1993); Dahlstromyv. Conm ssioner,

85 T.C. 812, 821 (1985). This case is ripe for summary judgnent

Wi th respect to petitioner’s 1994 tax year. Genuine issues of
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material fact exist, however, with respect to petitioner’s 1993
tax year.

|. Section 6330 Hearing Prerequisites

| f a taxpayer neglects or refuses to pay a Federal tax
l[tability within 10 days of notice and demand, the Secretary is
aut hori zed to collect such liability by |l evy on the taxpayer’s
property. Sec. 6331(a). Pursuant to section 6330(b), a taxpayer
has a right to a hearing before the Comm ssioner nay |levy. W
first address whet her respondent net the hearing prerequisites of
section 6330 with respect to petitioner’s 1993 and 1994 t ax
years.

Section 6330(b) provides that adm nistrative hearings be
held by an inpartial officer of the Internal Revenue Service
Ofice of Appeals. |If dissatisfied with the Appeals Ofice
determ nation, a taxpayer may seek judicial review of the
decision in this Court or a District Court of the United States
as applicable. Sec. 6330(d).

The matters to be considered at the hearing are specified by
section 6330(c), which provides: (1) The Appeals officer shal
obtain verification that the requirenents of applicable | aw and
adm ni strative procedure have been net; (2) certain issues may be
heard, including spousal defenses, appropriateness of collection
activities, and collection alternatives; and (3) a challenge to

the underlying liability may be raised if the taxpayer did not
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receive a statutory notice of deficiency or otherw se receive an
opportunity to dispute the liability. Sec. 6330(c).

Petitioner and an inpartial Appeals officer conducted an
adm ni strative hearing conprising three separate tel ephone calls.
For purposes of the hearing, petitioner and respondent agreed to
pl ace petitioner’s 1993 and 1994 tax years at issue. Because
this Court had previously entered a decision, the nerits of
petitioner’s underlying tax liability were not at issue at the
adm ni strative hearing and are not at issue here. Therefore, we
review respondent’s admni strative determ nation to proceed with
collection for an abuse of discretion. Sec. 6330(c)(2)(B); Sego

v. Comm ssioner, 114 T.C. 604, 610 (2000). Because petitioner

was not entitled to question the underlying tax liability, his
adm nistrative hearing was limted to collection issues,
i ncl udi ng spousal defenses, the appropriateness of respondent’s
i ntended col |l ection action, and collection alternatives.
Petitioner raises two issues with respect to the appropri ateness
of respondent’s collection actions.?

Respondent assessed petitioner’s 1993 and 1994 tax
liabilities on Decenber 12, 1999. On July 29, 2000, respondent
issued to petitioner a Final Notice-—Notice of Intent to Levy and

Notice of Your Right to a Hearing for his 1994 tax year. On

2 Petitioner does not challenge his underlying tax
l[iability, but rather challenges respondent’s ability to collect.
Petitioner contends that there was a waiver or sone form of
estoppel connected with respondent’s wai ver of respondent’s right
to respond to petitioner’s petition for wit of certiorari.
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brief and at the sunmmary judgnment hearing, petitioner argued that
during an August 7, 2000, tel ephone conversation, he and a
Departnent of Justice attorney agreed to stay further collection
activity with respect to petitioner’s 1993 and 1994 tax
liabilities until the decision of the Tax Court in his deficiency
suit became final. Petitioner further contends that he raised
this issue at the admnistrative hearing and that it was an abuse
of discretion that the Appeals officer did not consider it.
Respondent acknow edges the agreenent to stay collection and
mai ntai ns that there was conpliance with its terns.

Section 6330(e) (1) precludes the Comm ssioner from
proceeding with a proposed levy that is the subject of a hearing
whil e the hearing and any rel ated appeals are pending. See Craig

v. Comm ssioner, 119 T.C 252, 258 (2002). Therefore, as of

August 14, 2000, the date that respondent received petitioner’s
request for a hearing, respondent was precluded from proceedi ng
with levy actions pending the outcone of this appeal. See Boyd

v. Comm ssioner, 117 T.C 127, 130-131 (2001). In that respect,

respondent has not pursued enforced collection since issuing the
Final Notice-—Notice of Intent to Levy and Notice of Your R ght
to a Hearing on July 29, 2000. Accordingly and irrespective of
the agreenent to stay collection, since August 14, 2000,
respondent has ot herw se been precluded from proceeding with | evy

activity.
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There is no indication in the sunmary judgment docunents as
to whether petitioner raised the collection stay agreenent issue
in the adm nistrative hearing. Moreover, it appears that
respondent conplied with its ternms. The Suprene Court's deni al
of the petition for wit of certiorari on Novenber 6, 2000,
finalized the decisions of the Tax Court and the Court of Appeals
for the Eleventh Circuit. |In accordance with the agreenent,
respondent did not resune any collection activity until
approximately 10 nonths after the Suprenme Court’s denial of
petitioner’s petition for wit of certiorari.?

Petitioner makes a second argunent as to why respondent
shoul d be precluded from proceeding with collection. The essence
of petitioner’s argunment is that respondent failed or waived the
right to respond to petitioner’s petition for wit of certiorari.
Petitioner further contends that the waiver of the right to
respond constitutes a waiver or bar to respondent wth respect to
petitioner’s position that he owes no tax for 1993 and 1994.

Petitioner bases his position on rule 15 of the Rules of the
Suprene Court, which, anong ot her provisions, sets forth
procedures for waiver of the right to respond to a petition for
wit of certiorari. Specifically, petitioner contends that the
wai ver of the right to respond forecl osed respondent fromtaking

coll ection action against petitioner. Petitioner’s reliance on

3 Respondent’s resuned collection activity, offsetting
agai nst petitioner’s 1993 liability an overpaynent from anot her
period, was unrelated to a |l evy on petitioner’s property.
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rule 15 of the Rules of the Supreme Court is m splaced and
W t hout substance. The rule’ s purpose relates solely to
procedural requirenents for filing briefs in opposition, reply
briefs, and supplenental briefs with respect to petitions for
wits of certiorari. The rule has no bearing on petitioner’s
underlying tax liability or on whether respondent may proceed
with collection activity.* Respondent’s waiver was not a
concession wth respect to petitioner’s tax liabilities.

Respondent provided petitioner with an opportunity for a
hearing pursuant to section 6330(b). The Appeals officer
properly considered and nmet the section 6330 hearing requirenents
Wi th respect to petitioner’s 1993 and 1994 tax years.

1. Section 6330 Notice Requirenents

The next issue we consider is whether respondent net the
notice requirenments of section 6330(a) for petitioner’s 1993 and
1994 tax years. Before proceeding with a |evy, the Secretary
must neet several notice requirenents. Section 6330(a)(1)
provides that no |l evy may be nmade on any property of a taxpayer
unl ess the Secretary, before proceeding with the |evy, has
notified the person in witing of the right to a hearing.
Section 6330(a)(2) specifies that such notice be: (1) Gven in
person; (2) left at the taxpayer’s dwelling or usual place of

busi ness; or (3) sent by certified or registered nail to the

“# On brief, in addition to taking the rule conpletely out of
context, petitioner distorted its text by omtting rel evant
phrases and addi ng | anguage.
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t axpayer’s |ast known address. Further, such notice nust be
furnished at | east 30 days before the first |evy action. See
sec. 6330(a)(2).

Petitioner received tinely witten notice of respondent’s
intent to levy and petitioner’s right to request a hearing for
his 1994 tax year. However, the record does not reflect, one way
or the other, whether a notice of intent to |levy was issued with
respect to petitioner’s 1993 tax year. Petitioner raised this
issue wth respondent before his admnistrative hearing. For
sinplicity, petitioner and respondent agreed to and held a
hearing with respect to both the 1993 and 1994 tax liabilities.
However, the plain meaning of section 6330(a)(1l) is that no |evy
may be made wi thout proper notice to a taxpayer. Petitioner’s
agreenent to include his 1993 tax year cannot substitute for the
explicit notice requirenents of section 6330(a)(2). Respondent
may not proceed with a levy with respect to petitioner’s 1993 tax
l[Tability without satisfying these requirenents.

Sufficient evidence was not produced for us to ascertain
whet her respondent issued to petitioner a Final Notice-—Notice of
Intent to Levy and Notice of Your Right to a Hearing for his 1993
tax year. This is a genuine issue of material fact, and
accordingly, the cross-notions for sumary judgnent with respect
to this issue are denied. Apart fromthis single flaw,
respondent net all of the section 6330 prerequisites with respect

to petitioner’s 1993 and 1994 tax years. The Appeals officer
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verified that respondent had conplied with all |egal and
procedural requirenents pertaining to the proposed levy. In
addition, the Appeals officer balanced the need to efficiently
collect tax with concerns that the neans of collection be no nore
intrusive than necessary. Finally, because of a |ack of viable
collection alternatives, the Appeals officer concluded that the
proposed | evy was legally and procedurally correct.

Accordingly, we hold that respondent’s determnation to
proceed with collection of petitioner’s 1994 tax liability was
not an abuse of discretion.

To reflect the foregoing,

An order will be issued

granting in part and denying in

part respondent’s notion for

sunmary judgnent and denyi ng

petitioner’'s cross-notion.




