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VEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
SW FT, Judge: Respondent determ ned deficiencies in
petitioners’ joint and in petitioner Nora Keating' s individual

Federal incone taxes as foll ows:



Joi nt Nora Keating' s

Year Defi ci ency Defi ci ency
1996 $7,784

1997 6, 507

1998 18, 181

1999 16, 191

2000 20, 219

2001 $29, 066
2002 35, 815

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

Al'l references to petitioner in the singular are to
petitioner Nora Keating.

The issue for decision is whether petitioner’s Arabian
horse-breeding activity (horse activity) constituted an activity

carried on for profit under section 183.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

At the tinme of filing the petition, petitioners resided in
Wl liston, North Dakot a.

In 1996, petitioner noved to WIliston, North Dakota, began
wor k as an energency room physician in a |ocal hospital, and
purchased a honme on a 10-acre farm

Throughout the years in issue, petitioner worked

approximately 60 hours a week as a physician--typically two 24-
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hour shifts and one 12-hour shift. Petitioner preferred this
wor k schedul e because she felt “burned out” from nedical school
and because it gave her nore full days to spend wth her six
chi | dren.

For the years in issue, petitioner’s average annual incone
from her nedical practice was $238, 134.

Petitioner’s husband Richard Shearer was enpl oyed as a
firefighter-medic in North Dakota and did not participate in any
meani ngful way in petitioner’s horse activity.

Throughout her life, petitioner admred horses. Wile in
hi gh school, petitioner worked part tine in a veterinary clinic
and was a nenber of several riding clubs. Petitioner purchased
and boarded her first horse when she was 15 years ol d.

In 1996, when petitioner began her horse activity,
petitioner realized a |ifelong dream of working with horses.

Petitioner was particularly interested in raising Arabian
horses. Petitioner considers Arabian horses the “ballerinas of
the horse worl d”.

Prior to 1996, petitioner had no experience in the business
of buying, selling, or showi ng horses. Petitioner did have
experience in owing, caring for, and riding horses, and
petitioner possessed the know edge and skill to perform basic

veterinary tasks.
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In starting up her horse activity, petitioner spoke with
several individuals about training and breedi ng and about
veterinary issues relating to horses. |In particular, petitioner
spoke with an award-w nni ng breeder of Arabian horses, two horse
trainers, and a veterinarian. Petitioner consulted these
i ndi vi dual s regardi ng breedi ng horses, selecting stallions and
mares, feed, training nethods, artificial insem nation of mares,
and factors that could result in early termnation of pregnancy.

Petitioner also spoke with individuals affiliated with horse
breedi ng and training who had been audited by respondent, who
recomended to petitioner that she keep good expense records and
t hat she keep track of receipts.

Awar e that, as a physician, her horse activity would be
“under the m croscope”, petitioner consulted a CP.A to learn
how to keep track of receipts and to nmaintain records.

Petitioner did not discuss with anyone the econom c or
busi ness aspects of breeding, training, and show ng horses.

The foll ow ng schedul e i ndi cates when petitioner acquired
each of her horses, the purchase price, the type of horse, if in
the record the purpose for purchasing the horse, and the horse’s

physi cal condition.



Year Pur chase Type of Pur pose of Physi ca
Hor se Acqui red Price Hor se Pur chase Condi tion
Sant ana Sun 1996 $1, 500 Gel di ng
Benjy Bey 1996 300 Gel di ng
Honey 1996 1,100 Gel di ng Ri di ng Crippl ed
M chael a 1996 1, 500 Mar e Br eedi ng
Angel ette 1997 2, 000 Mar e
Mar i ah 1998 1, 500 Mar e Br eedi ng
Supr ene Desi gn 1998 3, 000 Mar e Br eedi ng
Lady 1998 1, 500 Pony Ri di ng
Troubl e 1998 1, 500 Pony Ri di ng
Sheer Energy 1998 Hore- f oal ed Gel di ng
Khat Bal |l ou 1999 Home- f oal ed Mar e
Doc W der 2000 Hore- f oal ed Gel di ng Ri di ng Crippl ed
Li nks Fame 2000 Hore- f oal ed Gel di ng
Respiratory

Ri ver Freedom 2002 800 Gel di ng Ri di ng Di sease
Sabr i nakov 2002 500 Mar e
Secret Link 2002 Home- f oal ed Mar e
Ri co de Angel o 2002 Hore- f oal ed Gel di ng
Tony Mbnt ana 2002 Hore- f oal ed Gel di ng
Dakot a
Cat al yst 2002 500 Gel di ng
Aw Fanes
Ovation 2002 5, 000 Gel di ng*

* At trial we asked the parties to include in their posttrial briefs a
schedul e detailing purchase, sale, and condition of each of the horses
involved in petitioner’s horse activity. Neither party produced such a
schedul e. Information in the schedul e here provided is derived fromthe
record. Sone of the dates and anounts indicated are not conpletely clear in
the record.

During 1996 through 2002, petitioner sold only two of her
horses--each for less than its purchase price. |In 2002, Lady was

sold for $750, and Trouble was sold for $750.
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Throughout the years in issue, petitioner received and read
publications and materi als regardi ng horse breedi ng and horse
training. Several of the publications discussed tax issues
relating to horse breeding.

Once petitioner began her horse activity, petitioner
retai ned her enmergency roomwork schedule to allow nore tine in
her horse activity. On days not scheduled to work at the
hospital, petitioner spent approximately 7 to 10 hours working in
her horse activity.

Petitioner’s horse activity involved training and feeding
t he horses, cleaning horse stalls, riding recreationally,
conpeting in shows, performng basic veterinary work, and a host
of other activities. Petitioner received nuch enjoynent and
satisfaction fromher horse activity. Petitioner’'s favorite tine
of day was working with the horses, and petitioner even found
cleaning the stalls to be a “stress reliever”.

Ongoi ng care and training of the horses were perfornmed by
petitioner and her famly. Before show ng, petitioner hired a
professional trainer to “finish” training the horses.

Petitioner’s daughter often rode in horse shows, and
petitioner was extrenely proud of her daughter’s and her horses’
successes in the shows. On four occasions, petitioner’s horses

participated in national conpetitive horse shows.
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In 2000, petitioner began building a barn to shelter the
horses during the breeding nonths and thereby to inprove breeding.

In 2001, petitioner began boarding horses for, and | easing
horses to, other individuals and providing horse clinics.

During the years in issue, in an effort to reduce horse
activity expenses, petitioner changed types of feed and sought
out alternate sources of hay and specials on stud fees.

During 1996 through 2002, petitioner advertised that her
horses were for sale by word of nouth, by show ng horses at horse
shows, by placing advertisenents on three Internet Wb sites, and
by posting notices at a saddl e shop. Petitioner did not
advertise any of her horses for sale in any witten publications.
In none of the years in issue did petitioner advertise the
boardi ng and | easi ng of horses.

During 1996 t hrough 2000, fromtwo checking accounts
petitioner paid both personal and horse activity expenses.

During 2001, fromthree different checking accounts
petitioner paid both personal and horse activity expenses.

I n 2002, petitioner opened a checking account in the nane of
Nora Ell en Keating Stony Creek Arabians and two new personal
checki ng accounts fromall three of which petitioner paid both

personal and horse activity expenses.
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I n 2002, proceeds received fromthe sale of Lady and Trouble
were deposited into one of petitioner’s personal checking
accounts, not into the Nora Ellen Keating Stony Creek Arabians
bank account .

Petitioner recorded horse activity expenses on a | edger by
category and retained receipts relating to her horse activity in
a folder by nonth of transaction. Petitioner kept records of
training, ovulatory cycles, and vaccinations relating to each
hor se.

Petitioner did not associate her horse activity expenses
wi th individual horses.

During the years in issue, petitioner did not prepare or
have prepared a witten business plan or financial projections
relating to her horse activity.

For 1996 through 2000, petitioners tinmely filed joint
Federal income tax returns, and for 2001 and 2002 petitioner
tinely filed an individual Federal incone tax return.

Petitioners’ joint Federal incone tax returns for 1996
t hrough 2000 and petitioner’s individual Federal incone tax
returns for 2001 and 2002 included a Schedule F, Profit or Loss
From Farm ng, on which it was indicated that the principal

activity was “horses”.
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On Schedul e F of the above respective tax returns the

foll ow ng gross inconme, expenses, and net |osses were reported

relating to petitioner’s horse activity:

Year G oss | ncone Expenses Net Losses
1996 $ 144 $ 22,227 $ (22, 083)
1997 178 22, 187 (22, 009)
1998 335 48, 289 (47, 954)
1999 432 44,784 (44, 352)
2000 750 50, 550 (49, 800)
2001 1, 200 84, 382 (83, 182)
2002 1,418 102, 550 (101, 132)

Tot al $4, 457 $374, 969 $(370, 512)

Petitioner’s horse activity |osses reduced petitioners’
reported taxable inconme and resulted in clained tax savings in

t he anmobunt of the tax deficiencies involved herein.

OPI NI ON

The deductibility under section 162 or section 212 of
t axpayer expenses attributable to an activity depends upon
whet her the activity is carried on for profit. See secs. 162,
183, 212.

Section 183 specifically precludes deductions for expenses
relating to an activity not carried on for profit except to the
extent allowed by section 183(b). For exanple, deductions are

not all owabl e under section 162 or section 212 for expenses of an
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activity that a taxpayer carries on primarily as a hobby or for
recreation. Sec. 1.183-2(a) Inconme Tax Regs. For a taxpayer’s
expenses of an activity to be deducti bl e under section 162 or
section 212, and not subject to the limtations of section 183,
the activity nmust be carried on with an actual and honest profit

objective. E. g., Dreicer v. Comm ssioner, 78 T.C. 642, 645

(1982), affd. without opinion 702 F.2d 1205 (D.C. Cr. 1983).

The regul ati ons under section 183 provi de a nonexcl usive
list of nine factors to consider in determ ning whether an
activity is carried on for profit, as follows: (1) The manner in
which the activity is carried on; (2) the expertise of the
taxpayer or his advisers; (3) the time and effort expended by the
taxpayer in carrying on the activity; (4) the expectation that
assets used in the activity may appreciate in value; (5) the
success of the taxpayer in carrying on other simlar or
dissimlar activity; (6) the taxpayer’s history of incone or
| osses with respect to the activity; (7) the anount of occasi onal
profits, if any, which are earned; (8) the financial status of
t he taxpayer; and (9) whether elenents of personal pleasure or
recreation are involved. See sec. 1.183-2(b), Incone Tax Regs.

Nei ther a single factor, nor the existence of even a
majority of the factors, is controlling, but rather an eval uation
of all the facts and circunstances is necessary. Golanty v.

Comm ssioner, 72 T.C. 411, 426-427 (1979), affd. w thout opinion
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647 F.2d 170 (9th Cir. 1981). Geater weight is givento
objective facts than to a taxpayer’s nere statenent of intent.

Dreicer v. Conmi ssioner, supra at 645.

We consi der each of these factors in turn.

Manner in VWhich Petitioner Carried On Her Horse Activity

The regul ati ons under section 183 provide that carrying on
an activity in a businesslike manner indicates a profit
objective. Sec. 1.183-2(b)(1), Inconme Tax Regs. The regqgul ations
expl ain that businesslike operations typically would involve the
mai nt enance of conplete and accurate books and records, the
conduct of the activity in a manner simlar to profitable
busi nesses of the sane nature, and changes to inprove operations
and profitability. See id. Nunerous court opinions nention that
a businessli ke operation often would involve a business plan.

See, e.g., Wsinger v. Conm ssioner, T.C Meno. 1999-372.

Wth respect to books and records, we have held that the
mai nt enance of nmere lists of and recei pts for expenses w t hout
any further cost accounting or analysis would not reflect good

busi ness practices. See Wesinger v. Commi ssioner, supra; Dodge

v. Comm ssioner, T.C Meno. 1998-89, affd. w thout published

opi nion 188 F.3d 507 (6th Cr. 1999); Burger v. Comm SssSioner,

T.C. Meno. 1985-523, affd. 809 F.2d 355 (7th G r. 1987).
The term “busi nessli ke manner” contenpl ates the use of cost

accounting techniques that provide the taxpayer with information
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requi red to nmake i nfornmed busi ness deci sions. Bur ger v.

Commi ssi oner, supra. The purpose of naintaining busi ness books

and records is nore than to “nmenorialize for tax purposes the
exi stence of the subject transactions” and includes providing a
“means of periodically determning profitability and anal yzi ng

expenses”. |d.; see also Dodge v. Conm ssioner, supra (mninma

records used to prepare tax returns not adequate to support a
finding that activity was carried on for profit). The nere
ability to substanti ate expenses does not establish that the
records were kept in a businesslike manner.

In the context of aninmal-breeding activities, we have
i ndi cated that the absence of detailed nonthly expense records
for each animal may indicate a | ack of profit objective. See

McKeever v. Commi ssioner, T.C Menp. 2000-288; Dodge v.

Conmi Ssi oner, supra.

Petitioner failed to keep track of expenses on a per-horse
basis and failed to prepare any financial projections which would
have ai ded her in evaluating the econom c performance of her
horse activity. The financial records naintained by petitioner
appear to have been maintained primarily for tax purposes.

Petitioner enphasizes that she maintained detailed records
for each horse relating to vaccinations, training, and ovul atory
cycles. The nai ntenance of these types of records, however, is

as consistent with a hobby as with a business. See Golanty v.
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Conmi ssi oner, supra at 430; Gles v. Conm ssioner, T.C. Meno.

2006-15; Burger v. Conm Ssioner, supra.

Petitioner contends that her nethods of advertising were
simlar to other horse-breeding operations and evi dence her
profit objective. While we recognize that participation in horse

shows provides sone advertising, see Engdahl v. Conm ssioner, 72

T.C. 659, 662-663 (1979), we find in this case that petitioner’s
advertising efforts were minimal. Were we have found that an
ani mal breeder operated in a businesslike manner, generally the
breeder not only participated in shows but engaged in other forns

of substantial advertising. See Engdahl v. Conm ssioner, supra

at 667 (advertised in horse publications); Rinehart v.

Comm ssioner, T.C Meno. 2002-9 (advertised in horse publications

and gave out pronotional materials); Routon v. Conm ssioner, T.C

Meno. 2002-7 (advertised in trade publications and mail ed

pronotional videos); Strickland v. Conmm ssioner, T.C Meno. 2000-

309 (advertised in |local newspaper); Davis v. Comm ssioner, T.C

Meno. 2000-101 (advertised in newspapers and distributed

pronotional clothing); Phillips v. Conm ssioner, T.C Meno. 1997-

128 (distributed pronotional videos and participated in horse
associ ations for the purpose of advertising); Burrow v.

Commi ssioner, T.C Meno. 1990-621 (prepared pronotional videos

and advertised in horse publications). As we have found,

petitioner’s advertising and pronotion of her horse activity were
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limted to word of nouth, participation in shows, placenent of
advertisenents on three Wb sites, and posting of notices at a
saddl e shop. During the years in issue, petitioner did not
advertise in any trade nagazines, journals, or witten
publ i cati ons.

The comm ngling of personal and activity funds i s not

i ndi cative of businesslike practices. Burrow v. Conm ssioner,

supra; Ballich v. Commi ssioner, T.C Meno. 1978-497. As

i ndi cated, petitioner did not have a separate bank account for
her horse activity but instead paid horse-related and personal
expenses out of several personal accounts.

Wth regard to changes in operating nethods, smal

i nprovenents over several years may not reflect a businesslike

operation. Wsinger v. Comm ssioner, supra. The various changes
to petitioner’s horse activity appear to us to have been
relatively insignificant.

Wi |l e construction of barns and other facilities may

denonstrate a profit objective, Strickland v. Conm ssioner,

supra; Phillips v. Conm ssioner, supra, we note that petitioner’s

primary purpose for constructing the barn was to i nprove horse
breeding, and it is as consistent with a hobby as with a
busi ness.

Petitioner’s testinony that she had a sinple and conci se

busi ness plan “to raise good quality horses, well-trained horses,
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horses that will give * * * [petitioner] a good reputation,
horses that will do well in the market” is inadequate for us to
conclude that petitioner had an established business plan. See

Wesinger v. Commi ssioner, T.C. Mnp. 1999-372; Sanders V.

Comm ssioner, T.C Menp. 1999-208 (finding simlar testinony

i nadequate) .

The fact that petitioner hired a professional trainer to
finish training her horses is not particularly helpful to
petitioner. A hobby breeder who enters horses in shows to
enhance her reputation and to participate in conpetition also may
hire a professional trainer to finish training the horses.

We conclude that petitioner did not operate her horse
activity in a businesslike manner. This factor weighs in favor

of respondent.

Expertise of Petitioner and Her Advisers

In considering this factor the focus is upon expertise and
preparation with regard to the econom c aspects of a particul ar

busi ness. See, e.g., Golanty v. Conmm ssioner, 72 T.C at 432.

Wil e petitioner may have devel oped an expertise in the
breedi ng and training of horses, her expertise did not extend to
the economcs thereof. Petitioner testified that she consulted
with a successful breeder, several professional trainers, and a

veterinarian, but the discussions focused prinmarily on the
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scientific and practical aspects of breeding and training and not
on the busi ness aspects thereof.

Petitioner’s discussions with a C.P. A anmounted to little
nmore than how to keep track of and to maintain expense receipts
for tax purposes.

We conclude that petitioner was not an expert and did not
seek out expert advice regarding the econom c aspects of carrying
on a horse activity for profit. This factor weighs in favor of

respondent.

Tinme and Effort Petitioner Expended in Carrving On the Activity

Section 1.183-2(b)(3), Inconme Tax Regs., specifies that
devotion of nuch personal tinme to an activity and w thdrawal from
anot her occupation nay evidence a profit objective. This is
particularly true where the activity does not have substanti al
personal or recreational aspects. |1d.

Petitioner contends that this factor weighs in her favor
because she voluntarily opted to work fewer shifts at the
hospital to spend nore tine on her horse activity. However,
petitioner’s initial reason for working at the hospital only 2
and 1/ 2 days a week was because she felt “burned out” and want ed
to spend nore tinme with her children.

We recogni ze that feeding and watering horses and cl eani ng
stalls may be unpl easant tasks, but they are involved in caring

for horses regardl ess of whether an activity is pursued as a
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hobby or as a business. Gles v. Conm ssioner, T.C Meno. 2006-

15; see Sullivan v. Commi ssioner, T.C Meno. 1998-367, affd.

wi t hout opinion 202 F.3d 264 (5th Cr. 1999).

It is evident that petitioner received nuch satisfaction
fromraising and training horses. Since childhood, petitioner
has dreanmed of owni ng horses, and petitioner clearly enjoyed
riding in and entering horse shows. Wil e petitioner may have
spent a significant anount of tinme wth her horse activity,
because the horse activity had significant personal and

recreational conponents, this factor is neutral.

Expectati on of Appreciation in Val ue

No evidence is before us as to the value of petitioner’s
horses, and it is not possible for us to determne the extent to
whi ch petitioner’s significant |osses fromher horse activity

soneday may be offset by appreciation in value. See Wsinger v.

Conmi Ssi oner, supra.

This factor weighs in favor of respondent.

Success in Carrying On G her Activity

Petitioner has not engaged in any activity simlar to her
horse activity.

This factor is neutral.



Hi story of Incone or Losses

A history of substantial |osses may indicate that an

activity is not conducted for profit. See Golanty v.

Conm ssi oner, supra at 427; sec. 1.183-2(b)(6), Inconme Tax Regs.

However, if the losses occur during the startup phase of an
activity, the | osses do not necessarily indicate a |l ack of profit

obj ective. See Engdahl v. Comm ssioner, 72 T.C. at 669.

We have found that the startup phase of a horse-breeding

activity may be 5 to 10 years. See id.; Davis v. Conmm Ssioner,

T.C. Meno. 2000-101; Phillips v. Conm ssioner, T.C. Menp. 1997-

128.

Because petitioner began her horse activity in 1996, the
| osses petitioner incurred during the years in issue may still be
consi dered part of the startup phase. W treat this factor as

neutral .

The Anpbunt of Occasional Profits

The amount of occasional profits a taxpayer earns from an
activity may show that the taxpayer has a profit objective. Sec.
1.183-2(b)(7), Income Tax Regs. Wile petitioner realized no
profits, we treat this factor as neutral because, as stated,
| osses are not unreasonable during the startup phase of a horse-

breeding activity. See Strickland v. Conm ssioner, T.C Meno.

2000- 309.



Fi nanci al St at us

Substantial income fromsources other than an activity may
indicate that the activity is not carried on for profit,
especially if losses fromthe activity generate substantial tax
benefits. Sec. 1.183-2(b)(8), Inconme Tax Regs.

During the years in issue, petitioner’s average annual
salary was $238,134. As a result of the losses in her horse
activity, petitioner clainmed significant reductions in her
taxabl e incone in each year in issue and a total of $133,763 in
clai med tax savings over 7 years.

This factor weighs in favor of respondent.

El enents of Personal Pl easure

Personal or recreational aspects of an activity may indicate
that the activity was not conducted with a profit objective.

McKeever v. Comm ssioner, T.C. Menp. 2000-288; sec. 1.183-

2(b)(9), Income Tax Regs. However, the sole fact that a taxpayer
derives pleasure froman activity does not show |l ack of a profit
objective if the activity is, in fact, conducted for profit as
evi denced by other factors. Sec. 1.183-2(b)(9), Inconme Tax

Regs.; see also Jackson v. Comm ssioner, 59 T.C 312, 317 (1972)

(a business will not be turned into a hobby nerely because the
owner enjoys the activity).
In the context of horse breeding, a particularly rel evant

fact is whether a taxpayer or the taxpayer’s famly rides the
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horses for pleasure or recreation. See Mntagne v. Conm Ssioner,

T.C. Meno. 2004-252, affd. 166 Fed. Appx. 265 (8th Cr. 2006);

Bunney v. Commi ssioner, T.C Meno. 2003-233.

On the facts of this case, the recreational aspects of
petitioner’s horse activity suggest an activity wthout a profit
obj ecti ve.

This factor weighs in favor of respondent.

Concl usi on

O the above factors, five weigh in favor of respondent,
four are neutral, while none weighs in favor of petitioner. W
hold that petitioner’s horse activity during the years in issue
was an activity not carried on for profit within the neaning of
section 183(c).1?

This case is decided on the preponderance of the evidence,

and is unaffected by section 7491. See Estate of Bongard v.

Comm ssi oner, 124 T.C. 95, 111 (2005).

To reflect the foregoing,

Deci sion will be entered

for respondent.

! This opinion only applies to the years in issue, and
petitioner is not precluded fromestablishing a for-profit
objective in |ater years. See R nehart v. Conm ssioner, T.C
Meno. 2002-9.




