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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect when the petition was filed. The decision
to be entered is not reviewable by any other court, and this

opi nion should not be cited as authority. Unless otherw se

i ndi cated, all subsequent section references are to the Internal
Revenue Code in effect at relevant tines, and all Rule references

are to the Tax Court Rules of Practice and Procedure.



Respondent determ ned a deficiency in petitioner’s 1997
Federal income tax of $5,476, plus additions to tax. After
concessi ons by respondent, the remaining issues for decision are:
(1) Whether certain paynents received by petitioner in 1997 are
excl udabl e from gross i ncone under section 104(a);

(2) whether petitioner is entitled to an additional charitable
contributions deduction pursuant to section 170 that was not

ot herwi se conceded by respondent; (3) whether petitioner is
entitled to a casualty | oss deduction under section 165 stenm ng
froma 1997 autonobile accident; (4) whether petitioner is
entitled to deduct, under section 162 or 183, various expenses
related to his insurance activity; and (5) whether petitioner is
liable for additions to tax for failure to file a tinely tax
return under section 6651(a)(1) and for failure to nmake esti mated
tax paynents under section 6654(a).?

Sone of the facts have been stipulated, and they are so
found. The stipulation of facts, supplenental stipulation of

facts, and the attached exhibits are incorporated by this

! Respondent conceded prior to trial that petitioner is
entitled to the followng item zed deductions: (1) Medical
expenses of $257.74; (2) personal property taxes of $1,450.11
(3) charitable contributions of $450; (4) unreinbursed enpl oyee
busi ness expenses of $436.75; (5) investnent expenses of $513.63;
and (6) legal expenses of $1,311.25. Petitioner is also entitled
to a deduction for hone nortgage interest paid of $6,809, as
reported by Tenpl e-Island Mortgage.
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reference. At the tinme of filing the petition, petitioner
resided in Los Angeles, California.

Backgr ound

Petitioner did not file a Federal inconme tax return for
1997.2 On Novenber 1, 2001, respondent issued to petitioner a
notice of deficiency in which respondent determ ned a deficiency
and additions to tax for petitioner’s 1997 tax year.
Respondent’ s determ nati on was based on infornmation returns
received fromthird-party payors. The follow ng amounts were

reported as paid to petitioner in 1997:

Payor Type of Paynent Anount Pai d
Conmpton Unified

School District Wages $27, 325
Merrill Lynch et al. St ocks/ bonds sal e 2
Merrill Lynch et al. St ocks/ bonds sal e 17
Merrill Lynch et al. St ocks/ bonds sal e 19
Merrill Lynch et al. St ocks/ bonds sal e 401
Merrill Lynch et al. St ocks/ bonds sal e 694
Merrill Lynch et al. Di vi dends (ordi nary) 22
Vel | s Fargo Bank I nt erest 16
Areri can Net wor k NEC i nconme (nonenpl oyee

I ns. Co. conpensati on) 31
M tchell Energy Corp. Royal ti es 7,220
R W Dur ham NEC i nconme (nonenpl oyee

conpensati on) 1,427

Petitioner does not dispute receiving the paynents reflected
above. Wth respect to the various proceeds from stock and bonds

sales reported by Merrill Lynch, Pierce, Fenner & Smth, Inc.,

2 Petitioner mailed to respondent a Federal incone tax
return for 1997 on May 18, 2004, one day before the date of his
trial. A copy of the return was admtted at trial solely for the
pur pose of assisting petitioner in devel oping his argunents and
clainms for various deductions.
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petitioner substantiated his cost basis in the underlying
i nvestnments and respondent conceded at trial that petitioner is
entitled to a net capital loss of $771. In addition, petitioner
acknow edged receiving paynents from Conpton Unified School
District (Conpton Unified) in the neighborhood of $27, 325, but
clains that nost of these paynents were received as workers
conpensati on benefits.

Wth regard to the issues for decision, we address each item

separately and, for conveni ence, we conbi ne our findings of fact
and concl usi ons.

Di scussi on

In general, the Comm ssioner’s determ nations set forth in a
notice of deficiency are presuned correct, and the taxpayer bears
the burden of showng that the determnations are in error. Rule

142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933). Pursuant

to section 7491,2% the burden of proof as to factual matters

shifts to respondent under certain circunstances. Petitioner has
neither alleged that section 7491(a) applies nor established his
conpliance wth the requirenments of section 7491(a)(2)(A) and (B)

to substantiate itens, maintain records, and cooperate fully with

3 Sec. 7491 applies to court proceedings arising in
connection wth exam nati ons commenci ng after July 22, 1998.
I nt ernal Revenue Service Restructuring and Reform Act of 1998,
Pub. L. 105-206, sec. 3001(c), 112 Stat. 727. It appears that
the exam nation of petitioner’s 1997 tax return conmenced after
the effective date of sec. 7491.
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respondent’s reasonabl e requests. For simlar reasons, section
6201(d) does not apply to place on respondent the burden of
produci ng evidence to supplenent the information returns. See

McQuatters v. Commi ssioner, T.C Meno. 1998-88.

A. | ncone From Conpton Unifi ed

Petitioner began working as a math and science teacher for
Conmpton Unified in Septenber 1995. Sonetine about February 15,
1996, petitioner was injured during an altercation with a student
whil e teaching at Whaley M ddle School. Petitioner suffered a
back injury and was unable to teach his classes for the remai nder
of the spring 1996 school term Petitioner was granted
“Industrial accident |eave’” from February 16 until June 12, 1996,
and continued to receive his full salary.

Petitioner returned to teaching in Septenber 1996 for the
begi nni ng of the 1996-97 school year. Due to continuing concerns
over his health, petitioner returned as a substitute teacher on a
tenporary contract and was assigned to the district’s substitute
pool. Certified quarterly earnings reports prepared by Conpton
Unified reflect that petitioner received a nonthly salary of
$2,626.81 from January 1997 through June 1997 and $2,895.77 for

Sept enber 1997 t hrough Decenber 1997.4 Conpton Unified s

* No Federal incone taxes were withheld frompetitioner’s
salary during this tinme. Conpton Unified s payroll adm nistrator
testified that petitioner was classified as an “exenpt
i ndi vidual”, but did not further explain the basis for the

(continued. . .)
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ti mesheets show that petitioner reported to the substitute pool
on a continuous and regular basis in 1997. According to the
ti mesheets, petitioner was either at work or took sick |eave
t hroughout taxabl e year 1997.

Petitioner, however, testified that his back injury
prevented himfromworking for Conpton Unified after March 15,
1997, and that any paynents he received after that date were in
the nature of workers’ conpensation benefits. On April 9, 1997,
petitioner filed for workers’ conpensation benefits with the
State of California, Division of Wrkers’ Conpensation, claimng
a back injury due to “continuous physical stress and strain”
occurring between Septenber 1996 and March 15, 1997. On May 31,
2001, a Wirkers’ Conpensation Judge with the Wrkers’
Conmpensati on Appeals Board for the State of California awarded
petitioner a permanent disability indemity in the anmount of
$18,827.50 for the period beginning January 15, 1997. There is
no evidence that petitioner received any workers’ conpensation
paynments fromthe State of California in 1997

In addition, petitioner received disability conpensation
from Sout hern California R sk Managenent Associ ates, Inc. (SCRVA)
in 2000. In a letter from SCRVA, dated March 30, 2000, SCRVA

stated that it was enclosing a check in the anmount of $6, 858 as

4(C...continued)
exenpti on.
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“your permanent disability benefits from 01/01/97 through
10/ 27/97.” 1t is unclear fromthis record whether SCRMVA is
associated wth petitioner’s workers' conpensation claimwth the
State of California or whether it is associated with Conpton
Unified s group insurance plans.

G oss incone includes all incone from whatever source
derived, unless excludable by a specific provision of the
I nternal Revenue Code. Sec. 61(a). One exclusion from gross
i ncone can be found at section 104(a)(1) for “anounts received
under worknen’s conpensati on acts as conpensation for personal
injuries or sickness”. Another exclusion can be found at section
104(a) (3) for anpbunts received through accident or health
i nsurance for personal injuries or sickness, except if such
anounts are (a) attributable to contributions by the enpl oyer
whi ch were not includable in the gross inconme of the enpl oyee, or
(b) are paid by the enployer. See also sec. 105(a).

Taxpayers reporting i ncone on the cash nethod of accounting,
such as petitioner, nust include an item of inconme for the
taxabl e year in which the itemis actually or constructively

received. See sec. 451(a); see also Polone v. Conm ssioner, T.C

Meno. 2003-339; Knoll v. Commi ssioner, T.C Meno. 2003-277

(applying this principle in the context of a section 104 case).
The record does not support petitioner’s claimfor

exclusion. Petitioner applied for workers’ conpensation benefits
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with the State of California on April 9, 1997, but was not

awar ded any benefits until My 31, 2001. Petitioner also was
awar ded disability paynents stemming fromhis 1997 back injury
from SCRVA, but the record shows that these paynents were nmade in
2000. Anounts received are included in gross incone for the
taxabl e year in which they are received. Sec. 451(a); Polone v.

Conmi ssi oner, supra; Knoll v. Conm ssioner, supra. Therefore,

paynments received in 2000 and 2001 are not to be considered in
petitioner’s 1997 tax year.

As indicated, for taxable year 1997, certified payroll
records from Conpton Unified denonstrate that petitioner reported
for duty throughout 1997 and was paid his regular salary wthout
any kind of special injury or illness status. Petitioner did not
present any credi ble evidence to prove that he did not work after
March 15, 1997.

For the reasons stated above, we sustain respondent’s
determ nation that petitioner nust include $27,325 of wages in
gross incone for 1997.

B. Charitable Contribution Deduction

Petitioner clains a deduction for charitable contributions
of $4,110 for 1997. Respondent conceded that petitioner is
entitled to a charitable contribution deduction of $450. The

parties dispute whether petitioner is entitled to a deduction in
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t he amount of $3,660 for contributions to the Geater Sunrise
Bapti st Church.

Section 170 allows a deduction for charitable contributions
made for religious purposes. For contributions of noney,
t axpayers nmust mai ntain cancel ed checks, receipts fromthe donee
organi zati ons showi ng the date and anounts of the contribution,
or other reliable witten records showi ng the nane of the donee,
date, and anmount of the contribution. See sec. 1.170A-13(a)(1),
| ncone Tax Regs. Petitioner bears the burden of proving he is

entitled to deductions clained. See Rule 142(a); New Col oni al

lce Co. v. Helvering, 292 U S. 435, 440 (1934).

Petitioner produced a photocopy of a “contribution receipt”
fromthe Geater Sunrise Baptist Church dated Decenber 30, 1997,
showi ng contributions in 1997 of $3,660.° The receipt was
generated by a conputer word processing program and was not
printed on an official l|letterhead of the church. The phot ocopy
bears the purported signature of “Rev. AW Crowder” and contains
the purported stanped seal of the church. It is unclear fromthe
recei pt whether petitioner donated the entire $3,660 on Decenber

30, 1997, or whether petitioner made periodi c donations during

> The receipt was submtted to the Court by a posttrial
Suppl enental Stipulation of Facts. Respondent objected to the
adm ssibility of the receipt on the ground of authenticity. W
overrul e that objection and admt the recei pt as we concl ude that
the recei pt has sone probative value. See Rule 174(b).
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the year totaling $3,660. Petitioner did not present testinony
with respect to the clained contributions.
Under certain circunstances, where a taxpayer’s records are
i nadequate to substantiate a clainmed deduction, we nmay estinmate

the amount. Cohan v. Comm ssioner, 39 F.2d 540, 544 (2d Gr

1930). In order for the Court to nmake an estinmate, we nust have

sone basis in fact upon which an estinmate can be nade. WlIllians

v. United States, 245 F.2d 559, 560 (5th Cr. 1957); Vanicek v.

Comm ssioner, 85 T.C. 731, 742-743 (1985).

Wil e we have sone doubt about the reliability of the
contribution receipt and the anount of petitioner’s
contributions, we find that petitioner attended church and nmade
sonme contributions to the church in 1997. Bearing in mnd that
petitioner has the burden to prove that he is entitled to the
cl ai mred deduction, we hold that petitioner is entitled to an
addi tional deduction of $800 for donations to the Geater Sunrise
Bapti st Church. Thus, petitioner is entitled to a total
charitabl e contribution deduction of $1,250 for 1997 (including
t he $450 previously conceded by respondent).

C. Casualty Loss From Aut onpbil e Acci dent

Petitioner clains a casualty |loss of $11,418 for danages
sustained to his 1992 Toyota Canry during an autonpbile accident
with an insured driver on March 17, 1997. Follow ng the

accident, petitioner filed a claimwith the other driver’s
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i nsurance conpany. On June 18, 1997, petitioner received a
letter fromthe Coast National Ins. Co., Inc., which stated that
his claimhad been assigned to an adjuster and was currently
bei ng i nvesti gat ed.

Section 165(a) allows a taxpayer to deduct | osses that are
“sustained during the taxable year and not conpensated for by
i nsurance or otherwi se”. For an individual taxpayer, if a |oss
is not incurred in connection with a taxpayer’s trade or busi ness
or in a transaction entered into for profit, the taxpayer may
deduct the loss only if it arises froma fire, storm shipw eck
or other casualty, or fromtheft. Sec. 165(c)(3). In the case
of a casualty loss, if there exists a claimfor reinbursenent for
which there is a reasonabl e prospect of recovery, no portion of
the | oss may be deducted until it can be ascertained with
reasonabl e certainty whether or not such rei nbursement wll be
received. Sec. 1.165-1(d)(2)(i), Inconme Tax Regs.

There was no further evidence in the record regarding the
settlenment of the insurance claimor the timng of any insurance
rei nbursenent. Since there was an insurance claimrepresenting a
reasonabl e prospect of recovery in 1997, and there is no evidence
to show whet her or not petitioner received any insurance
rei nbursenent in 1997, or in a later year, petitioner is not

entitled to a casualty | oss deduction under section 165(a). See

Conmm ssioner v. Harw ck, 184 F.2d 835 (5th Gr. 1950), affg. a



- 12 -

Menmor andum Qpi ni on of the Court; Radding v. Conmm ssioner, T.C

Meno. 1988-250; sec. 1.165-1(d)(2)(i), Incone Tax Regs.

D. Busi ness Expenses

Petitioner received nonenpl oyee conpensation of $1,427 from
R W Durham and $31 from Aneri can Network Ins. Co. in 1997
Petitioner clains that he operated an insurance business under
t he nane of Kellum & Associates in 1997 and that the $1, 458
represents gross receipts or sales reportable on a Schedule C,
Profit or Loss From Business. Petitioner clainms $2,440 in
busi ness expense deductions fromhis insurance activity and
subm tted an assortnent of receipts and credit card statenents of
vari ous expenses including car rentals, restaurant receipts for
meal s, and a cell phone.

Section 162 provides that a taxpayer who is carrying on a
“trade or business” may deduct ordinary and necessary expenses
incurred in connection with the operation of the business. To be
engaged in a trade or business within the neani ng of section 162,
“the taxpayer nust be involved in the activity with continuity
and reqgularity and * * * the taxpayer’s primary purpose for
engaging in the activity nust be for incone or profit”.

Comm ssioner v. Goetzinger, 480 U S. 23, 35 (1987). If the

t axpayer is not engaged in a trade or business under section 162,
t he taxpayer may generally deduct the expenses related to an

activity “not engaged in for profit” only to the extent of the
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gross incone derived fromthe activity for the taxable year.
Sec. 183(a) and (b)(2).
As with other deductions discussed herein, petitioner bears
the burden of proving he is entitled to clainmed business

deductions. See Rule 142(a); New Colonial Ice Co. v. Helvering,

292 U. S. 435, 440 (1934). A taxpayer is required to maintain
records sufficient to substantiate deductions that he or she
clains on his or her tax return. Sec. 6001; sec. 1.6001-1(a),
I ncone Tax Regs. Section 274(d) provides a strict substantiation
requi renent for certain expenses related to travel (including
meal s and | odging while away from hone), entertainnment, gifts,
and certain types of property such as a passenger autonobile, a
conputer or peripheral equipnent, or a cellular tel ephone or
simlar telecommunication equiprment.® Under section 274(d), a
deduction is not allowed unless the taxpayer is able to
substanti ate the expense by adequate records or by sufficient
evi dence corroborating the taxpayer’s own statenent establishing
t he anount, tine, place, and busi ness purpose of the expense.

I rrespective of whether petitioner’s insurance activity
qualifies as a “trade or business” under section 162 or whether
petitioner’s expenses are deductible under section 183,

petitioner has failed to properly substantiate his clained

6 Sec. 274(d) overrides the principle established in Cohan
v. Comm ssioner, 39 F.2d 540, 543-544 (2d G r. 1930), that the
Court may estimate expenses in sone circunstances.
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busi ness expenses under section 274(d). While petitioner
subm tted various rental car receipts, restaurant receipts, and
credit card statenents, he has failed to introduce any evi dence
to establish a business purpose for the clainmed expenses.’” There
is no evidence such as cal endar entries or other
cont enpor aneously prepared | ogs to substantiate that these
expenses were directly connected with petitioner’s insurance
activity. Further, the credit card statenents were in
petitioner’s individual nanme, and not his conpany’ s nane.
Accordingly, we hold that petitioner is not entitled to deduct
expenses in connection with his insurance activity.

E. Additions to Tax

1. Section 6651(a)(1)

Section 6651(a)(1l) provides an addition to tax for a failure
to file a return on or before the specified filing due date
unless it is shown that such failure is due to reasonabl e cause
and not due to willful neglect. Once the Comm ssioner neets his
initial burden of production to show that the addition to tax is
appropriate, the taxpayer bears the burden of proving his failure
to file tinmely the required return did not result fromw I ful
negl ect and that the failure was due to reasonabl e cause. Hi gbee

v. Comm ssioner, 116 T.C. 438, 447 (2001).

" The receipts were submtted to the Court in a posttrial
suppl emental stipulation of facts. Petitioner did not provide
any testinmony of their business purpose at trial.
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Petitioner did not file a return for 1997. Petitioner nmade
no show ng that his failure to file was due to reasonabl e cause
and not willful neglect. Respondent’s determnation in regard to
the section 6651(a)(1l) addition to tax is sustained.

2. Section 6654(a)

Section 6654(a) provides for an addition to tax in the case
of an underpaynent of estimated tax. Once the Conm ssioner neets
his initial burden of production to show that the addition to tax
is appropriate, the section 6654(a) addition to tax is mandatory
unl ess petitioner shows that one of the statutorily provided

exceptions applies. See sec. 6654(e); Hi gbee v. Conmm ssioner,

supra at 447; Gosshandler v. Comm ssioner, 75 T.C. 1, 20-21

(1980).

As relevant to this discussion, section 6654(e) provides two
mechani cal exceptions to the applicability of the section 6654
addition to tax. First, the addition is not applicable if the
tax shown on the taxpayer’s return for the year in question (or,
if noreturnis filed, the taxpayer’s tax for that year), reduced
by any allowable credit for wage withholding, is |ess than $500.
Sec. 6654(e)(1l). Second, the addition to tax is not applicable
if the taxpayer’'s tax liability for the precedi ng taxabl e year
was zero. Sec. 6654(e)(2).

Petitioner did not file a 1997 return, did not have Federal

i ncone taxes withheld fromhis wages, and nade no estinmated tax
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paynments in 1997. As such, respondent has satisfied his initial
burden of production to show that the section 6654(a) addition to
tax is appropriate. The burden of proof, including the burden to
establish the applicability of any exceptions, remains on

petitioner. See H gbee v. Conm ssioner, supra at 446; Spurl ock

v. Conm ssioner, T.C. Menob. 2003-248. Petitioner has not shown

that any of the statutory exceptions are applicable. The section
6654(e) (1) exception does not apply because petitioner’s tax for
1997 is greater than $500. The section 6654(e)(2) exception does
not appear to apply because his tax liability for 1996 was not
zero, as the record shows that petitioner earned wage incone in
1996.

Respondent’ s determ nation in regard to the section 6654(a)
addition to tax is sustained.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be

entered under Rul e 155.




