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MVEMORANDUM OPI NI ON

GALE, Judge: Respondent issued a notice of final
determ nation denying petitioner’s claimfor an abatenent of
interest on his 1989 and 1990 Federal incone tax liabilities.

Petitioner tinely filed a petition for reviewwith this Court
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pursuant to section 6404(h).! The issue for decision is whether
respondent abused his discretion in failing to abate interest on
petitioner’s Federal incone tax liabilities for 1989 and 1990.
We hol d that he did not.

Backgr ound

The parties submtted this case fully stipulated pursuant to
Rul e 122. The stipulation of facts and the attached exhibits are
incorporated herein by this reference. At the tine of filing of
the petition, petitioner resided in H xson, Tennessee.

In June 1994, petitioner was informed by letter that his
1992 Federal income tax return had been sel ected for exam nation.
The letter also requested certain docunents, including
petitioner’s 1991 and 1993 Federal inconme tax returns. Later
that nonth, petitioner had | engthy neetings with the revenue
agent who was conducting the exam nation. The revenue agent went
on maternity | eave 2 nonths |ater.

I n Septenber 1994, petitioner filed anended Federal incone
tax returns for 1991, 1992, and 1993, reporting additional

t axabl e i ncome of $173,817, $191, 595, and $63, 628, respectively.

1 Unl ess otherwi se indicated, all section references are to
t he applicable provision of the Internal Revenue Code for the
periods involved, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.
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On or about February 21, 1995, petitioner filed an anended
Federal inconme tax return for 1990, reporting additional taxable
i ncome of $134, 859.

Petitioner paid all of the additional tax due and accrued
interest wwth respect to the foregoi ng anended returns.

At sonme point between June 1994 and April 1995, petitioner’s
1993 taxabl e year was added to the exam nation covering 1992. In
April 1995, petitioner’s exam nation was assigned to a new
revenue agent, who discussed the exam nation of 1992 and 1993 on
two occasions with petitioner’s representative. No additional
i nformati on was obtained frompetitioner by respondent after
August 10, 1995.

On or about August 25, 1995, the revenue agent exam ning
petitioner’s returns initiated a civil fraud referral for 1992
and 1993, and on Septenber 12, 1995, the agent issued a 30-day
letter to petitioner proposing civil fraud penalties for those 2
years.

On Septenber 20, 1995, a special agent fromrespondent’s
Crimnal Investigation Division net with the revenue agent
conducting petitioner’s 1992 and 1993 exam nation regardi ng
petitioner’s case, and all civil action concerning those years
ceased. On Decenber 15, 1995, the special agent issued a
menor andum to respondent’s Exam nation Division advising it to

suspend or not initiate any civil action against petitioner for
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i ndi vidual inconme tax returns for the years 1989 through 1993, on
account of a grand jury investigation of alleged violations of
section 7206(1). The nenorandum further ordered the transfer of
all original returns and adm nistrative files for the foregoing
years.

On April 9, 1996, a Federal grand jury returned a 15-count
i ndi ctment agai nst petitioner, including 4 counts of alleged
violation of section 7206(1) for taxable years 1989 through 1992,
and various nontax crimnal violations.

Sonetinme in July or August 1996, petitioner filed an anended
Federal inconme tax return for 1989, reporting additional taxable
i nconme of $128,265 and additional tax due of $37,876.°2
Petitioner paid the resulting additional tax due and accrued
i nterest.

Petitioner’s crimnal trial commenced on Septenber 10, 1996.
On Septenber 13, 1996, a jury found petitioner guilty of
vi ol ating section 7206(1) for each of the taxable years 1989
through 1992. Petitioner was acquitted of all nontax charges.

Petitioner filed a tinely appeal .

2 The parties stipulated that the anended return for 1989
was filed in April 1996 reporting additional taxable incone of
$102,506. However, the actual anmended return in evidence
indicates the tinme and anount descri bed above. This discrepancy
does not, in any event, affect the analysis or the result in this
case.
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On Decenber 29, 1997, respondent issued a notice of
deficiency to petitioner determ ning fraud penalties under
section 6663 for 1992 and 1993. Petitioner filed a tinely
petition in this Court, seeking a redeterm nation of the fraud
penalties for 1992 and 1993.

On July 6, 1998, petitioner’s conviction was affirnmed by the
Court of Appeals for the Sixth Crcuit.

On or about August 3, 1998, petitioner received a letter
fromrespondent stating in part: “Thank you for your inquiry of
June 05, 1998. W have resol ved your problemw th your 1989 tax
return. Please disregard the prior request.”

By menorandum dated March 3, 1999, District Counsel of
respondent advi sed respondent’ s Exam nation Division that the
crim nal proceedi ngs agai nst petitioner were concl uded.

I n connection with the proceedings in this Court concerning
a redeterm nation of the 1992 and 1993 fraud penalties,
petitioner and respondent becane involved in a dispute over
di scovery and a continuance of the trial. On July 16, 1999,
petitioner requested a continuance, which was granted on July 20,
1999. On July 19, 1999, the revenue agent who conducted the
exam nation of petitioner’s 1992 and 1993 taxable years net with
respondent’s counsel at the U. S. attorney’'s office to review the
record in petitioner’s crimnal case. At that tinme, upon a

review of the crimnal case record and the adm nistrative fil e,
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t he decision was nmade to assert civil fraud penalties agai nst
petitioner for 1989, 1990, and 1991.

On Cctober 4, 1999, respondent issued a notice of deficiency
to petitioner determ ning fraud penalties under section 6663 for
1989, 1990, and 1991. Petitioner sought a redetermnation in
this Court only with respect to the fraud penalty for 1991.

The fraud penalties for 1989 and 1990 were assessed on Apri
19, 2000, and petitioner paid themon October 17, 2000. On
Cct ober 20, 2000, petitioner filed a Caimfor Refund and Request
for Abatenent of Penalty and Interest wwth respect to 1989 and
1990. On Septenber 6, 2001, respondent sent petitioner a letter
advising himof a prelimnary determnation to deny his claimfor
abatenent of interest, with an “explanation” of the reasons for
the denial attached. The attached explanation stated in part:

Your claimfor abatenent of interest cannot be all owed

since there were no errors or delays in performng a

m ni sterial act. For instance, the agent taking

maternity leave * * * is not a mnisterial act, nor is

the del ay caused by the investigation, the appeal

process, or the court proceedings.

Petitioner adm nistratively appealed this determ nation, and on
January 11, 2002, respondent issued a notice of final

determ nation to petitioner denying his request for abatenent of
interest for 1989 and 1990 and giving the foll ow ng reason:

“There was no error or delay relating to the performance of a

m ni sterial act in processing the exam nation of your return.”
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Di scussi on

Interest on a Federal incone tax liability, including a
fraud penalty, generally begins to accrue on the due date of the
return. Secs. 6601(a), (e)(2)(B), 6622.

The Comm ssioner has authority to abate an assessnent of
interest on a deficiency or paynent of incone tax if the accrual
of such interest is attributable to an error or delay by an
of ficer or enployee of the Internal Revenue Service in performng
a mnisterial act. Sec. 6404(e)(1).® A mnisterial act neans a
procedural or nechanical act that does not involve the exercise

of judgnent. Lee v. Conmm ssioner, 113 T.C 145, 149-150 (1999);

sec. 301.6404-2T, Tenporary Proced. & Adm n. Regs., 52 Fed. Reg.
30163 (Aug. 13, 1987). Any such error or delay shall be taken
into account “only * * * after the Internal Revenue Service has
contacted the taxpayer in witing with respect to * * * [the]
deficiency or paynment” on which the interest has accrued. Sec.
6404(e)(1). Finally, the legislative history indicates that
Congress did not intend the abatenment authority to be used
routinely to avoi d paynent of interest; rather, Congress intended

the provision to be used in instances “where failure to abate

3 Sec. 6404(e) was anended by the Taxpayer Bill of Rights 2,
Pub. L. 104-168, sec. 301, 110 Stat. 1457 (1996), to permt the
Commi ssioner to abate interest with respect to an “unreasonabl e”
error or delay resulting from“managerial” or mnisterial acts.
The amendnent is effective for interest accruing wwth respect to
deficiencies or paynents for tax years beginning after July 30,
1996, and is therefore inapplicable here.
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interest would be widely perceived as grossly unfair.” S. Rept.
99- 313, at 208 (1986), 1986-3 C.B. (Vol. 3) 1, 208; H Rept. 99-
426, at 844 (1985), 1986-3 C.B. (Vol. 2) 1, 844. W have
jurisdiction to order an abatenent of interest where the
Commi ssioner’s failure to do so is an abuse of discretion. Sec.
6404(i)(1).4

Petitioner seeks an abatenent of all interest accrued with
respect to the fraud penalties for 1989 and 1990, in effect
claimng that the abatenent should cover the entire period back
to the due date of the returns for those years. |nvoking section
301. 6404- 2T, Exanple (2), Tenporary Proced. & Adm n. Regs.,
supra,® petitioner contends that respondent’s Cctober 4, 1999
i ssuance of the notice of deficiency determ ning the 1989 and
1990 fraud penalties was a mnisterial act that was inproperly
del ayed, since respondent possessed all information and had
conpleted all consultations with respect to these penalties by
August 1995. Further, petitioner argues, the inposition of
interest in these circunstances would be “w dely perceived as
grossly unfair” because respondent del ayed asserting the 1989 and

1990 fraud penalties as a “litigation tactic” in the proceedi ngs

4 1n 2002, sec. 6404(i) was redesignated sec. 6404(h).
Victinse of Terrorism Tax Relief Act of 2001, Pub. L. 107-134,
sec. 112(d)(1)(B), 115 Stat. 2434 (2002).

> For taxable years beginning after July 30, 1996, this
regul ati on has been anended and made final. See sec. 301. 6404-
2(d), Proced. & Adm n. Regs.
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before this Court involving a redeterm nation of the fraud
penal ties determ ned for 1992 and 1993.

Respondent counters that there was no mnisterial delay in
connection wth the October 1999 determ nation of the fraud
penalties for 1989 and 1990 because respondent was restricted
fromexam ning petitioner’s 1989 and 1990 anended ret urns,
because of the crimnal prosecution of petitioner covering those
years, until the March 3, 1999 nenorandum of District Counse
advi si ng respondent’ s Exam nation Division of the concl usion of
the crimnal proceedings. Respondent further argues that, in any
event, respondent’s first contact in witing with petitioner
regardi ng the 1989 and 1990 fraud penalties was the Cctober 4,
1999 notice of deficiency.

We find untenabl e petitioner’s argunent that any del ay
beyond August 1995 in issuing a notice of deficiency determning
the 1989 and 1990 fraud penalties constituted a delay or error in
the performance of a mnisterial act.® Petitioner contends that
all informati on had been provided to respondent, and al

consul tations conpleted, with respect to the 1989 and 1990 fraud

6§ OGher than his bald claimthat all interest should be
abated, petitioner offers no argunment in support of the
proposition that an abatenent back to the due dates of his 1989
and 1990 returns should occur. W accordingly consider only the
earliest claimfor which petitioner offers any support; nanely,
that interest should be abated starting in August 1995 because
respondent shoul d have issued a notice of deficiency concerning

the 1989 and 1990 fraud penalties at that tine.
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penal ti es by August 1995. 1In so contending, petitioner clains to
fall within section 301.6404-2T, Exanple (2), Tenporary Proced. &
Adm n. Regs., supra.’ The exanple provides that, where an
exam nation of a taxpayer’'s return has reveal ed a deficiency, the
i ssuance of a notice of deficiency is a mnisterial act “After
the taxpayer and the Internal Revenue Service have identified al
agreed and unagreed issues, the notice has been prepared and
reviewed (including review by District Counsel, if necessary) and
any other relevant prerequisites have been conpleted”. |[d.
Petitioner’s 1989 anended return, reporting the previously
unreported i nconme upon which the fraud penalty was based, had not
even been submtted to respondent in August 1995. It was not
submtted until July or August 1996, by which tinme civil action
for the years 1989 through 1993 had been suspended.

Wi le petitioner’s anended return for 1990 had been
submtted in February 1995, before the suspension of civil
action, petitioner has not shown that a notice of deficiency for
1990 had been prepared or reviewed, or that all other rel evant
prerequisites for its issuance had been conpl eted, before the
suspension of civil action in Decenber 1995. Once civil action
was suspended to facilitate devel opnent of the crimnal case
agai nst petitioner, the delay in taking actions in the civil

cases for 1989 and 1990, including any delay in issuing a notice

’ See supra note 5.
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of deficiency, during the period in which the crimnal case was
pendi ng, was not a delay in the performance of a mnisterial act.

See Taylor v. Conm ssioner, 113 T.C 206, 213 (1999), affd. 9

Fed. Appx. 700 (9th G r. 2001). The decision to defer civil
proceedi ngs until resolution of the crimnal aspects of a case is
an exercise of judgnent, not a mnisterial act. |1d. Thus, there
was no delay in the performance of a mnisterial act with respect
to the fraud penalties for 1989 and 1990 t hrough the period that
petitioner’s crimnal case was pending; that is, fromthe
cessation of civil action in Decenber 1995 until the July 6, 1998
affirmance of petitioner’s conviction becane final.

As for the period between the time that petitioner’s
conviction becane final and the Cctober 4, 1999 issuance of the
notice of deficiency determning the 1989 and 1990 fraud
penalties, petitioner points to no specific mnisterial act that
was i nproperly del ayed, other than the issuance of the notice
itself. As with the period preceding cessation of civil action,
however, petitioner has not shown that all of the necessary
review and exercise of judgnent that underlay the decision to
assert fraud had been conpleted at this tinme. In this regard,
petitioner’s convictions under section 7206(1) for 1989 and 1990
had no preclusive effect with respect to whether he commtted

civil fraud in those years. See Wight v. Conm ssioner, 84 T.C

636 (1985). Thus, a decision to assert civil fraud required an
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assessnent of the supporting evidence. Moreover, while
petitioner’s 1992 and 1993 taxabl e years had been the subject of
an exam nation that proposed civil fraud penalties before the
cessation of civil action, the 1989 and 1990 taxabl e years had
not, insofar as the record discloses. Thus, the decision to
assert fraud in the Cctober 1999 notice necessarily involved a
review of the evidence of fraud and the exercise of judgnment, the
antithesis of a mnisterial act.?

Accordingly, we conclude that petitioner has failed to
denonstrate any error or delay in the performance of a
m ni sterial act before the issuance of the Cctober 4, 1999 notice

of deficiency.?®

8 As for petitioner’s contention that respondent’s decision
to assert fraud for 1989 and 1990 was a “litigation tactic” that,
if allowed to give rise to interest, “would be w dely perceived
as grossly unfair”, we note that petitioner did not even attenpt
to dispute the fraud penalties in this Court. |In any event,
per ceptions of gross unfairness conme into play only once an error
or delay in the performance of a mnisterial act has been
est abl i shed.

°In light of our conclusion that petitioner has failed to
identify any mnisterial error or delay prior to the issuance of
the Oct. 4, 1999 notice of deficiency, we need not deci de whet her
the Aug. 3, 1998 letter petitioner received fromrespondent was a
contact in witing with respect to 1989 for purposes of sec.
6404(e)(1). Moreover, petitioner has not alleged, nor is there
any evidence, that any contact in witing with respect to the
deficiencies for 1989 or 1990 occurred in connection with the
devel opment of the crimnal action against petitioner. W
accordi ngly express no view concerning whether a witten contact
in connection with a crimnal referral may constitute a contact
in witing for purposes of sec. 6404(e)(1).
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Petitioner has identified no mnisterial error or delay
after the Cctober 4, 1999 issuance of the notice of deficiency,
and we find none. After issuance of the notice determ ning the
fraud penalties for 1989, 1990, and 1991, petitioner failed to
petition this Court with respect to the fraud penalties for 1989
and 1990 determned in the notice. The penalties were assessed
107 days after the expiration of the period for filing a Tax
Court petition, on April 19, 2000, and were paid on Cctober 17,
2000.

Petitioner advances one additional basis for finding an
abuse of discretion by respondent. Relying on Jacobs v.

Comm ssioner, T.C Menp. 2000-123, petitioner clains that

respondent abused his discretion by failing to disclose the basis
for his decision to reject petitioner’s claimfor abatenent of
interest. Petitioner’s reliance on Jacobs is msplaced. In that
case, the Conm ssioner had given no explanation of his decision
not to abate interest, other than a conclusory statenent that
there were no errors or delays that warranted abatenent. Here,
while the explanation given in the notice of final determnation
is |ikew se conclusory, respondent offered a nore detailed
statenent of his reasons in the witten explanati on acconpanyi ng
the prelimnary determ nation to deny abatenent. The reasons
therein given, to the effect that the delay attributable to the

i nvestigation of petitioner’s case and the crimnal proceedi ngs
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did not constitute a delay in the performance of a mnisterial
act, conmport with our conclusion that no mnisterial delay
occurred in these circunstances. Mreover, the parties’
stipul ations and the acconpanyi ng exhi bits denonstrate that
respondent’ s i ssuance of the notice of deficiency in question was
not a dilatory mnisterial act, as petitioner clains. 1In sum
petitioner has not shown any abuse of discretion on the ground
that respondent failed to provide reasons for his decision not to
abat e.

We have considered all other contentions raised by
petitioner and conclude that they lack nerit.

For the foregoing reasons, respondent’s refusal to abate any
interest with respect to petitioner’s 1989 and 1990 defi ci enci es

was not an abuse of discretion. To reflect the foregoing,

Deci sion will be entered for

r espondent .




