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R di sal | owed deductions clainmed by P, for 2000 and
2001, on account of cash and noncash contributions to
certain churches and charitable organi zations. R also
i nposed accuracy-rel ated penalties under sec. 6662(a),
. R C

1. Held: Substantial portions of both cash and
noncash contributions clainmed by P are disallowed for
failure to conply with the substantiation requirenments
of sec. 170(f)(8), I.R C, and sec. 1.170A-13(b)(2) and
(3), Incone Tax Regs.

2. Held, further, R s inposition of the sec.
6662(a), |I.R C., penalty is sustained.

Betty Kendrix, pro se.

Jonat han Sl oat, for respondent.
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

HALPERN, Judge: By notice of deficiency dated Novenber 4,
2003 (the Notice), respondent determ ned deficiencies in
petitioner’s Federal incone tax liabilities of $2,114 and $2, 499
for her taxable (cal endar) years 2000 and 2001 (the audit years),
respectively, and accuracy-rel ated penalties of $422.80 and
$499. 80 for 2000 and 2001, respectively. At the trial of this
case, petitioner conceded respondent’s denial, for |ack of
substantiation, of her reported capital |oss of $1,733 and
respondent’s application of the 10-percent additional tax under
section 72(t), in the sumof $849, on a premature distribution
fromher individual retirenent account. On brief, respondent
concedes a 2001 cash contribution by petitioner of $713. The
i ssues for decision are (1) whether petitioner is entitled to
certain charitable contribution deductions for the audit years
and (2) whether petitioner is liable for the accuracy-rel ated
penal ti es determ ned by respondent under section 6662(a).

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the audit years, and al
Rul e references are to the Tax Court Rules of Practice and
Procedure. All dollar anounts have been rounded to the nearest

dol | ar.
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FI NDI NGS OF FACT
Sonme facts are stipulated and are so found. The stipul ation
of facts, with acconpanying exhibits, is incorporated herein by
this reference.
At the tinme the petition was filed, petitioner resided in
Los Angeles, California.

Petitioner’'s Returns and Supporting Docunentation

2000

Petitioner filed an Internal Revenue Service (IRS) Form
1040, U.S. Individual Income Tax Return, for 2000 (the 2000 filed
return). On line 15 of Schedule A, Item zed Deductions, to that
return she clainmed a $12,000 charitable contribution deduction
for “[g]lifts by cash or check” (the cash contributions).

During respondent’s audit of petitioner’s 2000 and 2001
filed returns (the audit), petitioner submtted to the exam ning
agent an I RS Form 1040X, Amended U.S. Individual Inconme Tax
Return, for 2000 (the 2000 anmended return), which stated that the
Schedul e A contribution described in the 2000 filed return “was
incorrectly witten as a cash contribution.” On line 16 of the
Schedul e A attached to the 2000 anended return, petitioner
clainmed a $12,000 charitable contribution deduction for gifts

“[o]ther than by cash or check” (the noncash contributions).
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Al so attached to that return is an I RS Form 8283, Noncash
Charitable Contributions, which lists (1) three separate
contributions to Goodwi || Industries of itens described,
variously, as “clothing”, “housewares”, “audi o equipnent”, “var.
items”, and “msc itens”, and (2) a contribution to “L.A Famly
Housi ng” of “appliances, furniture, TV, [and] msc. items”. Two
of the contributions to Goodwi || I ndustries and the contribution
to L.A Fanmily Housing are each valued at $3,500 by “appraisal”
and the other contribution to Goodwi || Industries is valued at
$1, 500 based upon “thrift shop value”. |In each case, the date of
contribution is listed as “various”, and the nmethod of
acquisition is stated to be by “purchase”.

Al so, during the audit, petitioner submtted to the
exam ni ng agent a second IRS Form 8283 for 2000 (the 2000 anended
Form 8283), which lists the follow ng noncash contributions for
2000: Three contributions to “Goodwi Il Los Angeles CA" or
“Goodwi | | ” described as consisting of (1) “wonen clothing FW est
$3413”, (2) “linens/houseware/ books, videos msc., bicycles
$1570”, and (3) “audio & electrical itenms $590”; two
contributions to “L.A. Fam |y Housing-L.A , CA" described as
consisting of (1) “furniture FW $2118", and (2) “furniture FW
$2648" .

Attached to the 2000 anmended Form 8283 are worksheets,

prepared by petitioner, one for each of the five above-nentioned
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contributions, which list each itemincluded in the contribution
by cost and fair market value. The total dollar value of the
itens listed on the worksheets ($10,339) matches the total dollar
val ue of the five contributions listed on the 2000 anended Form
8283.

Al so attached to the 2000 anended Form 8283 are copies of
three receipts furnished by “Goodwi I |” (the Goodwi || receipts),
two dated “01-07-00" and one dated “01-17-00", all signed by the
sane attendant, and a copy of a receipt from*“L. A Famly
Housi ng” dated “9-8-00" (the L.A. Fam |y Housing receipt), which
is unsigned. Each of the Goodw || receipts contains petitioner’s
name and address, and the formitself, under the heading “itens
received”, lists certain types of itenms (e.g., clothing,
shoes/ purses, housewares, etc.). On each recei pt soneone has
filled in the quantity donated, if any, in each category (e.g.,
clothing, five bags; shoes/purses, five boxes). The Goodw ||
recei pts do not list values, either per itemor in total. The
L.A Fam |y Housing receipt also contains petitioner’s nane and
address, and it has a line marked “Donati on” on which sonmeone has
filled in the itens donated (e.g., “furniture, 2 beds set, TV,
VCR, dinner set”). There is also a line marked “Esti mated Val ue”
on whi ch soneone has filled in “$5,000". The L.A Fam |y Housing
recei pt also states: “No goods or services were rendered to you

as a result of this donation.”
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In connection with this litigation, petitioner furnished a
recei pt for taxable year 2000 cash contributions to *“Gospe
Tenpl e Bapti st Church Partners Prograni (the 2000 Gospel Tenple
Bapti st Church receipt), dated February 10, 2000,! which lists a
total of $6,655 in contributions for 2000 and is signed by both
the church pastor and secretary. That contribution was not
listed on Schedule A to the 2000 anended return. The 2000 Gospel
Tenpl e Bapti st Church recei pt breaks down the total contribution
into 12 nmonthly contributions ranging from $250 to $450. It also
lists specific paynents for “Church Anniversary”, “Revival”,
“Annual Choir Concert”, “Pastor’s Appreciation”, and “Building
Fund” in anmounts ranging from $125 (for “Annual Choir Concert”)
to $1,200 (for “Building Fund”).

2001

Petitioner filed an IRS Form 1040 for 2001 (the 2001 filed
return). On line 15 of Schedule A she clainmed a $4,598 deduction
for cash contributions and, on line 16, a $4, 000 deduction for
noncash contributions. The IRS Form 8283 attached to that return
lists a single noncash contribution to “Goodwi Il Ind. Los

Angel es, CA’ of “clothing, furniture, msc itens” val ued at

1 As discussed infra, petitioner also furnished a recei pt
for 2001 contributions to the sane church dated Feb. 12, 2002.
We assune that the receipt for 2000 contributions was
i nadvertently m sdated, and that the witer nmeant to enter Feb.
10, 2001, as the date of execution of the receipt.
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$3, 500 based upon “Thrift Shop Value”. The date of contribution
is listed as “various”, and the acquisition is stated to be by
“Pur chase”.

During the audit, petitioner submtted to the exam ning
agent two I RS Form 1040X anended returns for 2001, only the first
of which contains a Schedule A and Form 8283, and neither of
whi ch nodi fies the description of petitioner’s 2001 charitable
contributions as set forth on the Schedule A and Form 8283
attached to the 2001 filed return. Subsequently, petitioner
furni shed another I RS Form 8283 for 2001 (the 2001 anmended Form
8283) on which the only change fromthe two prior Forns 8283 is
the substitution of “Salvation Arnmy Los Angeles, CA" for
“Goodw I'l Ind.” as the charitable donee. Attached to the 2001
anmended Form 8283 is a worksheet prepared by petitioner simlar
to the worksheets attached to the 2000 anended Form 8283.

Consi stent with each of those worksheets, it lists each item
included in the contribution by alleged cost and fair market

value. The total dollar value of the itens listed on the

wor ksheet ($3,3292%) is less than both the $3,500 clai ned on al
three of the Forns 8283 filed or submtted for 2001, and the

$4, 000 deduction for noncash contributions clainmed on the two

Schedules A filed or submtted for that year. Al so attached to

2 The worksheet erroneously states that the total dollar
value of the listed items is $3,9009.
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the 2001 anmended Form 8283 is a copy of a receipt furnished by
the Sal vation Arny, dated May 17, 2001, and initialed “OV’, which
contains petitioner’s nanme and address, a preprinted list of
items “we need”, and a handwitten |ist of the itens received,
consisting entirely of various itens of nmen’s and wonen’s
clothing and accessories. The receipt does not |list any val ues.

In connection with this litigation, petitioner furnished
recei pts for 2001 cash contributions of $713 to Wst Angel es
Church of God in Christ (the 2001 West Angel es Church receipt)
and $5,500 to Gospel Tenple Baptist Church Partners Program (the
2001 CGospel Tenple Baptist Church receipt). The 2001 West
Angel es Church recei pt, dated January 31, 2002, consists of a
formletter thanking all donors and an attachnment detailing
petitioner’s 2001 contributions, which consisted of donations
t hr oughout the year ranging from$l to $132 in anount, and
certifying that “Wst Angeles Church provided no goods and
services in exchange for these contributions.” The 2001 CGospel
Tenpl e Baptist Church receipt is identical in formto the 2000
receipt. Only the $200 contribution for “Revival”, the $100
contribution for “Annual Choir Concert”, and the April, June,
Sept enber, and Decenber contributions of $200, $200, $225, and
$150, respectively, are less than $250. The $6, 213 total cash

contribution clainmed by petitioner on the basis of the 2001 West
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Angel es Church recei pt and 2001 CGospel Tenple Baptist Church
receipt is nore than the $4,598 in cash contributions clained on
t he Schedul es A attached to the 2001 filed and anended returns.

Petitioner’s Voluntary Bankruptcy Petition

On July 28, 1998, petitioner filed a voluntary petition for
relief under chapter 7 of the Bankruptcy Code with the U. S
Bankruptcy Court for the Central District of California (the
bankruptcy petition). The bankruptcy petition lists total assets
of $4,100 and total liabilities of $118,847 for petitioner. The
bankruptcy petition also |ists petitioner’s nonthly charitable
contributions as zero.

Petitioner’s 1998 and 1999 Charitable Contri buti on Deducti ons

On Schedule A attached to both her 1998 and 1999 Feder al
incone tax returns, petitioner clained $15,000 in cash
contri butions.

Petitioner’'s Enpl oynent by the I RS

Petitioner was enployed by the IRS for nore than 30 years.
She was enployed by the IRS s Crimnal Investigation Division
from 1971 through 1982 and as a revenue officer from 1982 through
2004.
OPI NI ON

Burden of Proof

CGenerally, petitioner bears the burden of proof. See Rule

142(a)(1). Section 7491(a) may shift the burden to the
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Comm ssioner in certain circunmstances, but petitioner does not
contend, nor has she shown, that she satisfies the prerequisites
for the application of section 7491(a). |In fact, as discussed
infra, petitioner has failed to substanti ate adequately many of
the charitable contribution deductions at issue. Therefore, she
has failed to satisfy the prerequisite of section 7491(a)(2)(A)
“to substantiate any item” Moreover, respondent introduced
uncontradi cted testinony by the exam ning agent that petitioner
refused his request for bank statenments and “did not feel she had
to answer any question.” As a result, she has also violated the
prerequisite of section 7491(a)(2)(B) to cooperate “wth
reasonabl e requests for * * * informati on [and] docunents”.
Petitioner bears the burden of proof.

Under section 7491(c), respondent retains the burden of
production (but not the overall burden of proof) with respect to
petitioner’s liability for the accuracy-related penalties
determ ned by respondent under section 6662(a). See Hi gbee v.

Conmm ssioner, 116 T.C 438, 446-447 (2001).

1. Code and Requl ati ons

A.  Code

In pertinent part, section 170(a)(1l) provides that a
t axpayer may deduct “any charitable contribution * * * paynent of
which is nmade within the taxable year”, and “[a] charitable

contribution shall be allowable as a deduction only if verified
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under regul ations prescribed by the Secretary.” Pursuant to
section 170(c), a “charitable contribution” is “a contribution or
gift to or for the use of” an organi zation described in that
subsecti on.

In pertinent part, section 170(f)(8)(A) disallows a
deduction, under section 170(a), “for any contribution of $250 or
more unless * * * [substantiated] by a contenporaneous witten
acknow edgnent of the contribution by the donee organi zation that
nmeets the requirenents of subparagraph (B).” Under section
170(f)(8)(B), the acknow edgnent nust state the anmount of cash
and descri be (but not value) any property other than cash
contributed, state “whether the donee organi zati on provi ded any
goods and services in consideration, in whole or in part” for the
contribution, and provide “[a] description and good faith
estimate of the val ue of any goods and services” provided by the
donee organi zation “or, if such goods or services consist solely
of intangible religious benefits, a statenent to that effect.”
The term “intangi ble religious benefit” is defined to nean “any
intangi ble religious benefit which is provided by an organi zation
organi zed exclusively for religious purposes and which generally
is not sold in a cormmercial transaction outside the donative

context.” Sec. 170(f)(8)(B)(iii).



B. Requl ati ons

Pursuant to section 1.170A-13(a)(1), Inconme Tax Regs., cash
contributions nust be substantiated by either a cancel ed check, a
recei pt fromthe donee show ng the donee’s nane and the date and
anmount of the contribution, or “other reliable witten records”
showi ng the donee’s nanme and the date and anount of the
contribution. Section 1.170A-13(a)(2), Incone Tax Regs.
provi des rules governing the reliability of records.

Pursuant to section 1.170A-13(b)(1), Incone Tax Regs.,
noncash contri buti ons nust be substantiated, at a mninmum by a
recei pt fromthe donee organi zati on show ng the nanme of the
donee, the date and | ocation of the contribution, and a
“description of the property in detail reasonably sufficient
under the circunstances.” Were it is “inpractical” to obtain a
recei pt, taxpayers nust maintain “reliable witten records” of
their noncash contributions. See id. Section 1.170A-13(b)(2),
| nconme Tax Regs., provides rules governing the reliability and
content of such records, and paragraph (b)(3) provides
information retention and reporting requirenents for clained
noncash contributions in excess of $500, which incorporate the
rul es of paragraph (b)(2)(ii) regarding the content of records.

Pursuant to section 1.170A-13(f)(1), Incone Tax Regs.,
“[s]eparate contributions of |ess than $250 are not subject to *

* * gection 170(f)(8), regardl ess of whether the sum of the
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contributions nmade by the taxpayer to a donee organi zation during
a taxabl e year equals $250 or nore.”

[, Di scussi on

A. Cash Contri buti ons

1. 2000

On brief, petitioner clains a deduction for “docunented”
2000 cash contributions of $4,762. In support of that claim
petitioner relies on the 2000 Gospel Tenple Baptist Church
receipt and a letter, dated Decenber 13, 2004, from West Angel es
Church of God in Christ, attached to her opening brief (the West
Angel es Church of CGod letter), stating that petitioner
contributed $732 to that church in 2000.3

Because the West Angel es Church of God |etter was neither
shared with respondent before trial, introduced in evidence at
trial, or brought to the Court’s attention before the record was
closed, it is not adm ssible evidence. Attachnents to briefs are
not evi dence and may not be considered. Rule 143(b); Kwong v.

Comm ssioner, 65 T.C. 959, 967 n.11 (1976); Perkins v.

8 Wth respect to the 2000 Gospel Tenple Baptist Church
recei pt, petitioner concedes, on brief, that the anmounts
(totaling $2,300) attributed to “Church Anniversary”, “Pastor’s
Appreciation”, and “Building Fund”, which constitute the proceeds
of fundraisers or benefits organi zed by petitioner that she
donated to the church, do not constitute deductible
contributions. That |eaves total |isted contributions of $4, 355
($6, 655 |l ess $2,300). That anount plus the alleged $732
contribution to West Angeles Church of God in Christ totals
$5, 087, which exceeds the $4,762 that petitioner clainms is
supported by the docunentary evidence of 2000 cash contributions.
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Comm ssioner, 40 T.C. 330, 340 (1963). Even though petitioner is

a pro se taxpayer, application of that rule in this case is
appropriate. The Court, during the trial, specifically advised
petitioner: “You can’t add any facts in the brief”, and “Any
facts that you want ne to consider, you have to tell ne right now

on the record.” Cf. difton-Bligh v. Commi ssioner, T.C Mno.

2003-44. Moreover, by failing to state whether Wst Angel es
Church of God in Christ provided any goods or services in
consideration, in whole or in part, for what, on its face,
appears to be a contribution in excess of $250,% the letter fails
to satisfy the substantiation requirenents of section 170(f)(8).
See sec. 170(f)(8)(B)(ii).

We are satisfied that the 2000 Gospel Tenple Baptist Church
recei pt constitutes a “receipt” for the contributions |isted
therein. See sec. 1.170A-13(a)(1)(ii), Incone Tax Regs. It
fails to state, however, whether the church provi ded any goods or
services in consideration, in whole or in part, for those
contributions. Because the contribution for “Revival” and each
of the 12 nonthly contributions are stated to be contri butions of
$250 or nore, all of those contributions fail to neet the

requi renents of section 170(f)(8)(B)(ii). Therefore, they are

4 The West Angel es Church of God letter contains no
breakdown, by amount, of the $732 in total contributions for
2000. Therefore, it does not support a finding that all or any
portion of that contribution was in increments of |ess than $250.



- 15 -

nondeducti ble. See Castleton v. Comm ssioner, T.C Mno. 2005-58

(deduction for contribution of property to allegedly tax-exenpt
religious organization alternatively denied for failure of the
organi zation to issue a receipt satisfying the requirenents of

section 170(f)(8)(B)(ii)); see also Roark v. Conmi ssioner, T.C.

Menmo. 2004-271. Only the $125 contribution for “Annual Choir
Concert” is not subject to section 170(f)(8). Respondent does
not otherw se chall enge the 2000 or 2001 Gospel Tenple Bapti st
Church receipts as evidencing petitioner’s paynent of the anmounts
listed therein or the status of that church as an organi zation
described in section 170(c). Therefore, we hold that, for 2000,
petitioner is entitled to deduct $125 on account of cash
contributed to Gospel Tenple Baptist Church for “Annual Choir
Concert”.
2. 2001

On brief, petitioner clains to have provi ded docunentation
sufficient to support a deduction for 2001 cash contributions of
$4, 133 consisting of $713 in donations to Wst Angel es Church of
God in Christ and $3,400 in donations to Gospel Tenple Bapti st
Chur ch

Respondent concedes that the 2001 West Angel es Church
recei pt “satisfies the requirenents of [section 170(a)]”.
Accordi ngly, respondent concedes petitioner’s entitlenent to a

$713 deduction for 2001 cash contributions to that church.
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The 2001 Cospel Tenple Baptist Church receipt, Iike the 2000
receipt, fails to state whether the church provi ded any goods or
services in consideration, in whole or in part, for the
contributions listed therein. Therefore, all of the listed
contributions of $250 or nore are nondeductible pursuant to
section 170(f)(8)(B)(ii). Only the $200 “Revival” contri buti on,
the $100 “Annual Choir Concert” contribution, and the respective
April, June, Septenber, and Decenber contributions of $200, $200,
$225, and $150 (a total of $1,075) are not subject to section
170(f)(8) and are, therefore, deductible.?®

B. Noncash Contri buti ons

On brief, petitioner clains to have “docunented” noncash
contri bution deductions of $9,979 for 2000 and $3, 329 for 2001,
al t hough the total dollar value of the itens listed on the
wor ksheets attached to the 2000 amended Form 8283 is $10, 339, not
$9,979. She clains that her “docunented contributions be all owed
for 2000 and 2001.~

I n support of her valuations of the donated itens, which
consi st of used clothing and accessories, housewares, |inens,
books, furniture, audio/video equipnment, and hone appliances,

petitioner attached to her opening brief a printed sheet of

> Consistent with her position for 2000, petitioner
concedes, on brief, that the anounts attributed to “Church
Anni versary”, “Pastor’s Appreciation”, and “Building Fund”,
totaling $2,100, are nondeducti bl e.
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unspecified origin which purports to |ist “suggested price
ranges” devel oped “wth the help of Salvation Arnmy and Goodw ||~
for those types of itenms. Petitioner argues that her valuations
are within the suggested ranges. As stated supra, attachnents to
briefs are not evidence and may not be consi dered.

Respondent argues that petitioner is not entitled to any
deduction for her alleged noncash contributions because her
contribution clains lack credibility and because they do not
satisfy the substantiation requirenents of the Code and
regul ati ons.

Petitioner testified that all of the donated itens either
were purchased fromthe son of a deceased girlfriend who needed
t he noney ($3,000) to buy drugs, or were purchased (or picked up)
“off the street” and refurbished by her. Petitioner also cites
distributions fromher thrift plan as a source of funds used to
purchase the donated itens, although she also testified that she
needed and used those funds for |iving expenses.

Respondent finds petitioner’s testinony to be “inplausible
and uncorroborated,” and he concl udes, on the basis of the
evi dence, that “petitioner |acked the property that she clains to
have contributed.” Respondent |ists several reasons for his
skepticism He notes the discrepancy between petitioner’s 1998
return, in which she reported cash charitable contributions of

$15, 000, and her representations in her bankruptcy petition,
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under penalty of perjury, that (as of July 27, 1998) she owned
$4,100 in total assets and that her current (nonthly) expenses
did not include any charitable contributions. Respondent also
points to a deposition taken of petitioner (on January 6, 1999),
in connection with the bankruptcy proceeding, in which she states
that one of her creditors had seized all of her property. In
addi tion, respondent argues that “[p]etitioner’s numerous
i nconsi stent [reporting] positions further underm ne her
credibility.”

Petitioner has failed to corroborate her testinony regarding
the manner in which she acquired the allegedly donated itens.
Nor has she offered any proof in support of her clainms regarding
the costs (together with dates of acquisition) of those itens as
reflected in her worksheets, which, if supported, m ght give sone
i ndi cation of the values of those itens. Nonetheless, the
recei pts from Goodw Il Industries, L.A Famly Housing, and the
Sal vation Arny are evidence that those organizations did, in
fact, receive sone anount of used cl othing, appliances,
furniture, etc., frompetitioner. Respondent does not chall enge
the authenticity of those receipts, nor does he question the
status of those organi zations as organi zati ons described in
section 170(c), and we find that petitioner delivered the itens

listed in those receipts to those organi zations.
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Al t hough the preprinted receipts may be authentic, the
recei pts furnished by Goodwi || Industries and the Sal vati on Arny
fail to state whether those organi zati ons provided any goods or
services in consideration, in whole or in part, for the itens
listed therein. Because petitioner clains that the total val ue
of the itens |isted on each of those receipts is at |east (indeed
exceeds) $250, those contributions (for 2000 and 2001) are
nondeducti bl e pursuant to section 170(f)(8)(B)(ii).® That | eaves
for our consideration only the L.A. Fam |y Housing receipt for
2000, which does state that “no goods or services were rendered

to you as a result of this donation” and is, therefore, conpliant

6 Internal Revenue Service Publication 526, Charitable
Contributions (Rev. Dec. 2000), explains how a taxpayer clains a
deduction for a charitable contribution. The publication nmakes
clear that the various record-keeping requirenents for noncash
contributions depend on the amobunt of the deduction clained for
t he noncash contribution, not on the actual value of the property
contributed. 1d. at 13. That rule, focusing on the anmount of
t he cl ai ned deduction rather than the value of the property
contributed, is supported by the |legislative history of sec.
13172 of the Omibus Budget Reconciliation Act of 1993, Pub. L
103-66, 107 Stat. 445, which added para. (8) to sec. 170(f). See
H. Rept. 103-111, at 563 (1993), 1993-3 C. B. 167, 441 (describing
House bill provisions requiring substantiation for charitable
contributions and stating that the responsibility is on taxpayer
claim ng an item zed deduction of $750 or nore (reduced to $250
in Senate anmendnent) to request substantiation fromthe charity
of the contribution), id. at 565, 1993-3 C B. 443 (describing the
Senat e anendnent to the sane effect), 1d. at 567, 1993-3 C. B. 445
(describing the conference agreenent as follow ng the Senate
anendnent). Thus, sec. 170(f)(8) applies to petitioner’s noncash
contributions by virtue of her claimthat each of those
contributions was at |east $250. It is of no consequence that
the actual value of the itens of the property on each recei pt may
have been | ess than $250.
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with section 170(f)(8)(B)(ii). However, that receipt, for a
cl ai med deduction of $4,766, does not contain “[a] description of
the [donated] property in detail reasonably sufficient under the
circunstances”, as required by section 1.170A-13(b)(1)(iii),

I ncone Tax Regs. See also Castleton v. Conm ssioner, T.C Meno.

2005-58. Although it sets forth a list of itens (e.qg.,
furniture, beds, TV, VCR dinner set, stove, “old” recorder) and
a total “estimated value” of $5,000, the L.A Fam |y Housing
recei pt contains alnost no information regarding the quality,
age, or condition of the donated itens that would enable us to
ascertain their value at the time of the donation. Therefore,
there is no evidence that the $5,000 estinmated value is accurate
or that it was furnished by the donee rather than by petitioner.’

We also find that petitioner’s worksheets listing the itens
all egedly donated to L. A. Fam |y Housing Counsel fail to conply
with the requirenment of section 1.170A-13(b)(2)(ii)(D), Incone
Tax Regs., regarding the content of a taxpayer’s witten records,
that such records state “the nmethod utilized in determ ning the
fair market value” of the donated property. The only senbl ance
of a valuation nethodology is petitioner’s practice of val uing

each itemat less than the alleged cost of that item But

" Petitioner’s valuation of the itens allegedly donated to
L.A Famly Housing, as set forth in her worksheets attached to
t he 2000 anended Form 8283 ($4, 766) is close enough to $5,000 to
suggest that that figure was furnished by petitioner rather than
L.A. Fam |y Housing.
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petitioner has furnished no evidence (such as cancel ed checks or
bank wi t hdrawal s cont enporaneous with the property acquisition
dat es) that would support her cost figures.® Moreover, because
petitioner’s worksheets were attached to an anmended Form 8283
that was furnished to respondent on Decenber 23, 2002, in
connection with the audit, we infer that they were not prepared
cont enporaneously with the contributions in 2000, a fact which
casts doubt upon the reliability of those worksheets. See sec.
1.170A-13(a)(2)(i1)(A), Inconme Tax Regs. Under these
circunstances, we find that petitioner’s worksheets are
i nadequate to substantiate her clainmed deduction for noncash
contributions to L.A. Fam |y Housing in 2000.

Nonet hel ess, as noted, supra, we are satisfied that
petitioner did donate property to L. A Fam |y Housing, which
rai ses the issue as to whether we nmay use our discretion under
t he Cohan rule to find some anount of allowabl e deduction for the
property donated to L. A Fam |y Housing. See Cohan v.
Commi ssioner, 39 F.2d 540, 543-544 (2d Cr. 1930), under which we

may estimate the anount of a deducti bl e expense, bearing heavily

agai nst the taxpayer whose inexactitude is of his or her own

8 Even if we were to admit into evidence the printed I|ist
of “suggested price ranges” devel oped “with the hel p of Salvation
Arny and Goodwi | |7 attached to petitioner’s opening brief (see
di scussion, supra), the correlation between the itens on that
list and the itens on petitioner’s worksheets is unclear.
Moreover, as a list of “suggested’” price ranges, that list is not
evi dence of the actual value of any particular item
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maki ng. The issue is whether Cohan is applicable in the face of
the statutory adnonition of section 170(a)(1) that “[a]
charitable contribution shall be allowable as a deduction only if
verified under regul ations prescribed by the Secretary.” Here,
petitioner has not conplied wwth the verification requirenments of
section 1.170A-13(b), Inconme Tax Regs., nor has there been even

substantial conpliance with those regul ations. (See Bond v.

Comm ssioner, 100 T.C. 32, 41 (1993), in which we held that the
reporting requirenents of the regul ati ons under section 170 are
“directory and not mandatory”, and that substantial (as opposed
toliteral) conpliance with those regulations is sufficient to
sustain a clained charitable contribution deduction.) On a
nunber of occasions, this Court has utilized the Cohan rule to
permt deductions for a portion of clainmed charitable
contributions that have not been adequately substantiated. See,

e.g., Fontanilla v. Conm ssioner, T.C Meno. 1999-156; Drake v.

Conmi ssioner, T.C. Menp. 1997-487; Cavalaris v. Comm ssioner,

T.C. Meno. 1996-308; Bernardeau v. Comm ssioner, T.C. Meno. 1981-

584: A ken v. Conmissioner, T.C. Menp. 1981-176. | n none of

those cases did we squarely address the potential conflict
bet ween section 170(a)(1) and our application of Cohan to
unverified or inadequately substantiated charitable

contributions. Nor is it necessary to do so in this case,

because the deduction we would be inclined to all ow by applying



- 23 -
the Cohan rule ($300) would result in total item zed deductions
for 2000 that are less than the standard deduction applicable to
a head of household that respondent has allowed to petitioner in
conputing her deficiency for that year. Therefore, because of
our disallowances with respect to petitioner’s clainmed deductions
for cash and (other) noncash contributions for 2000, the issue of
whet her we may all ow her a deduction, under the Cohan rule, for
noncash contributions to L.A. Famly Housing is noot.

C. Section 6662(a) Penalty

Section 6662(a) inposes a penalty equal to 20 percent of the
under paynent in tax attributable to, anong other things,
negli gence or disregard of rules or regul ations (w thout
distinction, negligence). See sec. 6662(b)(1). The penalty for
negligence wll not apply to an underpaynent of tax to the extent
t he taxpayer can show both reasonabl e cause and that the taxpayer
acted in good faith. See sec. 6664(c)(1). Negligence “includes
any failure by the taxpayer * * * to substantiate itens
properly.” Sec. 1.6662-3(b)(1), Incone Tax Regs.

Al'l of the charitable contributions deductions that we have
di sal l owed herein are attributable to a | ack of adequate
substantiation, including the deductions disall owed because the
acknow edgnent s obtai ned by petitioner from donees were in
violation of section 170(f)(8). Petitioner’s failure to obtain

acknow edgnents stating that the donee did not provide goods or
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services in consideration, in whole or in part, for all but one
of her cash and noncash contributions in excess of $250
constituted a failure to conply with what is specifically
described by the Internal Revenue Code as a “[s]ubstantiation
requi renent”. See sec. 170(f)(8). Petitioner, a long-tinme IRS
enpl oyee and sel f-professed frequent contributor to charitable
organi zati ons, should have been aware that all but one of the
donee acknow edgnents failed to satisfy the special
substantiation requirenment of section 170(f)(8)(B)(ii), and she
shoul d have asked the issuing donee organi zations to satisfy that
requi renent before deducting her contribution to those
organi zations in excess of $250. Not only is the requirenent to
obtain a proper acknow edgnent set forth in the Code and in the
regul ations (see sec. 1.170A-13(f)(2)(i)), it is also contained
in both the instructions for preparing Schedule A (see, e.g.,
2000 Instructions for Schedule A, Item zed Deductions, p. A-4)
and I RS Publication 526, Charitable Contributions, 13 (Rev.
Decenber 2000).

By denonstrating petitioner’s failure to substantiate the
charitabl e contributions disallowed herein, respondent has net
hi s burden of production, under section 7491(c), with respect to
his determ nation of penalties under section 6662(a). Because
petitioner has failed to neet her burden of proving that she

acted with reasonabl e cause and good faith, we sustain
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respondent’s determination that petitioner is liable for the
accuracy-rel ated penalty on her underpaynents for the audit years
associated wth the charitable contribution deductions disall owed

her ei n. See Hi gbee v. Conmi ssioner, 116 T.C. at 449. W also

sustain respondent’s inposition of that penalty on petitioner’s
under paynment associated with the conceded adjustnents for 2001
(respondent’s denial of petitioner’s reported capital |oss of

$1, 733 for lack of substantiation and respondent’s application of
t he 10-percent additional tax, in the sumof $849, on a premature
distribution frompetitioner’s individual retirenent account).?®

| V. Concl usi on

As noted supra note 9, we sustain the full amount of

respondent’ s tax deficiency and penalty determ nations.

Deci sion will be entered

for respondent.

® Qur disallowance of petitioner’s deductions for
charitable contributions (although |ess than respondent’s) stil
has the effect of requiring the identical reconputation of
petitioner’s tax liability for both 2000 and 2001, whereby
respondent applied the standard deduction applicable to a head of
househol d. Consequently, we sustain the full anmount of
respondent’ s tax deficiency and penalty determ nations for the
audit years.



