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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

SWFT, Judge: Respondent determ ned a deficiency in

petitioner’s 1998 Federal incone tax and additions to tax as

foll ows:
Additions to Tax
Sec. Sec. Sec.
Defi ci ency 6651(a) (1) 6651(a) (2) 6654(a)

$3, 516, 772 $791, 273 $826, 441 $8, 325
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Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for 1998, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
After concessions of sonme issues, the primary issue for
decision is whether for 1998 petitioner has substantiated vari ous

carry forward | osses from 1994, 1995, and 1997.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

At the tinme the petition was filed, petitioner resided in
Fl ori da.

From 1989 t hrough 1993 petitioner owed and managed sever al
retail nusic stores in Hawaii .

In 1990 petitioner purchased a home on Gahu. [In connection
with the Gahu honme purchase petitioner obtained a nortgage | oan
froma bank. The record does not adequately establish the
purchase price of the home, the anount and terns of the nortgage
| oan, or petitioner’s intended use of the QGahu hone.

After purchasing the OGahu honme and without noving into the
home, petitioner hired a contractor to renodel the hone. Before
the honme renodeling was conpl eted, petitioner’s retail nusic
stores went out of business, and in 1994 petitioner stopped

maki ng paynents on the nortgage loan. |In 1995 the bank



- 3 -
forecl osed on the OGahu hone and di scharged petitioner’s nortgage
| oan obligation.

From 1994 t hrough 1998 petitioner traded securities on his
own account, and petitioner was involved in other business
activities in Illinois.

On his 1994 individual Federal income tax return petitioner
reported zero taxable income and clained a $131, 748 | ong-term
capital loss fromworthless securities. None of the clainmed
capital loss was used to offset 1994 capital gain inconme, and
petitioner reported the clainmed capital |oss as available for
carry forward to 1995.

On his 1995 individual Federal income tax return petitioner
reported zero taxable income and the above $131, 748 capital | oss
carryforward from 1994. None of the clained $131, 748 | ong-term
capital loss carryforward was used to offset 1995 capital gain
i ncone, and petitioner reported the clained capital |oss from
1994 as available for carry forward to 1996.

Al'so on his 1995 tax return petitioner clainmed a $1, 088, 448
net operating loss (NOL) deduction. The clainmed $1, 088,448 NOL

related to the following itens:



ltem Anpunt

Cahu hone

Passive activity | oss (%403, 123)

Long-term capital |oss (441, 444)
I1'linois business property

Passive activity | oss (273, 151)
M scel | aneous deducti ons (31, 449)
M scel | aneous i nterest incone 60, 719

Total clained 1995 NCL (%1, 088, 448)

The cl ai ned $1, 088, 448 1995 NOL was reported on petitioner’s
1995 indivi dual Federal incone tax return as carried back to 1993

and as carried forward to 1996 in the amounts refl ected bel ow

C ai ned 1995 NCL

Carried back/forward to Anpunt
1993 (%273, 910)
1996 (814, 538)
Tot al (%1, 088, 448)

On his 1996 individual Federal income tax return petitioner
reported zero taxable income and zero | osses, and petitioner
reported the unused clainmed $131, 748 1994 | ong-term capital |oss
carryforward and the unused cl ai ned $814, 538 1995 NOL
carryforward. On his 1996 tax return, petitioner used none of
the clained |l oss carryforwards, and petitioner reported the
| osses as available for carry forward to 1997.

On his 1997 individual Federal income tax return petitioner
reported zero taxable inconme, and petitioner reported the unused
clainmed 1994 long-termcapital |oss carryforward and the unused
claimed 1995 NOL carryforward. Also on his 1997 tax return

petitioner claimed a $32,347 short-termcapital |oss for 1997
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relating to the sale of securities, and an $18,075 NOL for 1997,1
and petitioner reported that he used none of the clainmed |oss
carryforwards and none of the clainmed 1997 | osses. Petitioner

reported the follow ng carryforwards to 1998:

Carryforward

d ai ned to 1998
1994 Long-termcapital |oss ($131, 748)
1995 NOL (814, 538)
1997 Short-termcapital |oss (32, 347)
1997 NOL (18, 075)

Al t hough petitioner received substantial income in 1998 from
various activities, he did not tinely file a 1998 Federal incone
tax return.

On audit for 1998 using information obtained fromthird
parties respondent determ ned that petitioner received $8, 939, 449
in incone fromwages, interest, dividends, capital gains, and
pensi ons. Respondent did not take into account any of the |oss
carryforwards that had been reflected on petitioner’s 1997
i ndi vi dual Federal income tax return as available for carry
forward to 1998.

On May 3, 2004, respondent mailed to petitioner a notice of
deficiency in which respondent charged petitioner with the above
$8,939,449 in incone and determ ned a $3,516, 772 deficiency in

petitioner’s 1998 Federal incone tax.

1 The record does not establish the alleged source of the
claimed $18, 075 1997 NOL.
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On August 2, 2004, petitioner filed his petition herein.

On March 3, 2006, petitioner filed wth respondent a
docunent purporting to be his 1998 individual Federal incone tax
return on which petitioner reported $70,452 in incone and on
whi ch petitioner clainmed carryforwards of the clained $131, 748
1994 long-termcapital loss, the clained $814,538 1995 NCL, the
cl ai med $32, 347 1997 short-termcapital |oss, the clained $18,075
1997 NCOL, m scel | aneous item zed deductions, and taxable inconme

and tax due, as foll ows:

Petitioner’s 1998 Tax Return | ncone (Losses)
| ncone
Taxabl e i nt erest $70
Ordi nary divi dends 9, 270
Net capital gain 46, 112
Pensi ons 15, 000
Deducti ons
1994 Long-termcapital |oss carryforward (131, 748)
1995 NOL carryforward (814, 538)
1997 Short-termcapital |oss carryforward (32, 347)
1997 NOL carryforward (18, 075)
M scel | aneous itenm zed deducti ons (75, 595)
Taxabl e i nconme - 0-
Tax due - 0-

During pretrial respondent’s representatives reviewed
petitioner’s late-filed 1998 individual Federal incone tax
return, petitioner’s 1994 through 1997 i ndividual Federal incone
tax returns, and the claimed 1994, 1995, and 1997 | osses
petitioner reported as carried forward to 1998.

The parties agreed to sone of the above inconme and | osses

clainmed. For lack of substantiation, respondent disallowed two



conponents of the clained $1, 088,448 1995 NOL, thereby reducing

the all owabl e NOL carryforward from 1995 to 1998 to zero. The

schedul e bel ow reflects the portion of petitioner’s clained

$1, 088, 448 1995 NOL t hat respondent

respondent di sal | owed:

Descri pti on

al l oned and the portion

Clai ned 1995 NCL

Cahu hone
Passive activity | oss
Long-term capital |oss

II'linois business property

Passive activity | oss
M scel | aneous deducti ons

Al | owed Di sal | owed

- 0- (%403, 123)

- 0- (444, 144)
(%273, 151) - 0-
(31, 449) - 0-

M scel | aneous i nterest incone 60, 719 - 0-
1995 NOL carryforward (%243, 881) ($847, 267)

On the basis of the above reduction of the clainmed 1995 NCL
to $243, 881, respondent determ ned that the all owabl e $243, 881
portion of petitioner’s claimed 1995 NOL was carried back to 1993
and exhausted, leaving no 1995 NOL to carry forward to 1996,
1997, and 1998. Also, for lack of substantiation respondent
di sal | oned the clained $18,075 1997 NOL carryforward to 1998. As
a result, respondent determ ned that for 1998 petitioner was not
entitled to the claimed $814,538 1995 and the clai ned $18, 075
1997 NOL carryforwards reported on petitioner’s late filed 1998
tax return.

In addition respondent determ ned that petitioner had not
substantiated and was not entitled to the clainmed |ong- and

short-termcapital |loss carryforwards from 1997 to 1998 and to
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sone of petitioner’s clained mscellaneous item zed deducti ons
for 1998.

After some concessions by respondent, still in dispute are
two conponents of the clainmed $1, 088,448 1995 NOL (the $403, 123
passive activity loss and the $441, 444 | ong-term capital |o0ss
relating to the Gahu hone), the clained $131, 748 1994 | ong-term
and the clai ned $32,347 1997 short-termcapital |oss
carryforwards, the clainmed $18,075 1997 NOL carryforward, two
claimed m scel | aneous item zed deductions for 1998 ($9,842 in
real estate taxes and $5, 380 in unrei nbursed enpl oyee expenses),

and the section 6651(a)(1l) addition to tax.

OPI NI ON
Ceneral ly, determ nations made by respondent in a notice of
deficiency are presunmed correct, and a taxpayer bears the burden

of proving otherwise.? See Rule 142(a); Wlch v. Helvering, 290

U S 111, 115 (1933); Feldnman v. Conmi ssioner, 20 F.3d 1128, 1132

(11th Gr. 1994), affg. T.C. Meno. 1993-17.
Deductions are a matter of |egislative grace, and a taxpayer
bears the burden of substantiating the anount and purpose of a

cl ai med deducti on. | NDOPCO, Inc. v. Conm ssioner, 503 U S. 79,

84 (1992); Keith v. Conm ssioner, 115 T.C 605, 621 (2000);

Hr adesky v. Conmm ssioner, 65 T.C 87, 90 (1975), affd. 540 F. 2d

2 Petitioner makes no claimthat he qualifies for a shift
in the burden of proof under sec. 7491(a).
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821 (5th Cr. 1976). A filed Federal income tax return does not

establish a taxpayer’s entitlenent to the anounts reported

thereon. Law nger v. Comm ssioner, 103 T.C 428, 438 (1994);

WIlkinson v. Comm ssioner, 71 T.C. 633, 639 (1979); Roberts v.

Conmm ssioner, 62 T.C. 834, 837 (1974).

Where appropriate, the Court may estimate the amount of a
taxpayer’s | osses and al | ow deducti ons therefor. Cohan v.

Comm ssi oner, 39 F.2d 540, 543-544 (2d Cr. 1930); Vanicek v.

Comm ssioner, 85 T.C. 731, 742-743 (1985).

$1,088,448 C ainmed 1995 NOL

We first anal yze the two conponents of the clainmed
$1, 088,448 1995 NOL which remain in dispute—-the $403, 123 passi ve
activity loss and the $441, 444 long-termcapital loss relating to
the Cahu hone. 1In an attenpt to substantiate these | osses
petitioner submtted a February 5, 1992, credit application he
prepared in connection with refinancing a nortgage |oan on his
II'linois business property. On the credit application petitioner
listed the bank from which he apparently obtained the nortgage
| oan on the OGahu hone, the alleged nonthly nortgage paynent due
on the nortgage | oan for the OGahu hone, and an estimated val ue of
t he Gahu hone.

Petitioner argues that the information reported on his
Federal inconme tax returns for 1995 through 1998 together with

information on the February 5, 1992, credit application relating
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to the Illinois business property substantiate that in 1995 he
realized the clainmed $403, 123 passive activity loss and the
clai med $441, 444 long-termcapital loss relating to the Qahu
home. Petitioner also argues that we should estimte the anount
of his allowable |osses fromthe anounts reported on his Federal
incone tax returns and on the credit application.

Petitioner’s Federal inconme tax returns al one do not
adequately substantiate that in 1995 petitioner realized a
$403, 123 passive activity loss and a $441, 444 | ong-term capital
loss relating to the 1995 bank forecl osure on the Cahu honme. See

Law nger v. Conmi ssioner, supra at 438. The February 5, 1992,

credit application does not contain adequate and credible
financial information relating to the 1995 bank forecl osure on
t he Gahu honme and does not establish that in 1995 petitioner
realized either a $403,123 passive activity loss or a $441, 444
| ong-termcapital loss relating thereto. Further, petitioner’s
Federal inconme tax returns for 1995 through 1998 and his credit
application do not provide sufficient information for us to

estimate petitioner’s clained | osses. See Vanicek v.

Conmi ssi oner, supra at 742-743.

Petitioner has not cone close to properly substantiating the
cl ai med $403, 123 passive activity loss and the $441, 444 | ong-term

capital loss relating to the Gahu honme, and petitioner is not
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allowed the clainmed 1995 carry forward | osses to 1998 rel ating

t her et o.

Remai ni ng Di sputed |ltens

Wth regard to the claimed $131, 748 1994 | ong-term and the
clai med $32,347 1997 short-termcapital |oss carryforwards, the
cl ai med $18, 075 1997 NOL carryforward, the $9,842 in real estate
taxes, and the $5,380 in unreinbursed enpl oyee expenses,
petitioner again argues that his Federal inconme tax returns
substantiate and establish his entitlenment thereto.

Again, petitioner’s Federal inconme tax returns do not

provi de adequate substantiation of these itens. See Law nger v.

Commi ssi oner, supra at 438. Because petitioner has not submtted

credi bl e docunentation and ot her evidence to substantiate his
clainmed long- and short-termcapital | osses and NOL carryforwards
and m scel |l aneous item zed deductions, we sustain respondent’s
di sal | owance t hereof.

Section 6651(a)(1l) inposes an addition to tax for a
taxpayer’s failure to tinely file a Federal inconme tax return
unl ess the taxpayer proves that such failure is due to reasonable

cause and not willful neglect. See United States v. Boyle, 469

U S 241, 245 (1985). By virtue of our finding that petitioner’s
return for 1998 was filed | ate, respondent has carried his burden
of production under section 7491(c) as to this addition to tax.

Petitioner has provided no explanation and has submtted no
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evi dence to suggest that his failure to tinely file his 1998
Federal inconme tax return was due to reasonabl e cause.
Respondent’s inposition of the section 6651(a)(1l) addition to tax
i s sustained.?

To reflect the foregoing,

Deci sion will be entered for

respondent as to the deficiency and sec.

6651(a) (1) addition to tax and for

petitioner as to the secs. 6651(a)(2)

and 6654(a) additions to tax.

3 Respondent concedes the additions to tax under secs.
6651(a) (2) and 6654(a).



