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MVEMORANDUM OPI NI ON

CHI ECHI, Judge: This case is before the Court on

respondent’s notion for summary judgnment and to i npose a penalty
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under section 6673! (respondent’s notion).2? W shall grant
respondent’s noti on.

Backgr ound

The record establishes and/or the parties do not dispute the
fol | ow ng.

Petitioners resided in Henderson, Nevada, at the tine they
filed the petition in this case.

On August 17, 2000, petitioners filed jointly a Federal
incone tax (tax) return for their taxable year 1999 (1999 j oi nt
return). In their 1999 joint return, petitioners reported total
i ncone of $123,867 and tax due of $18,410. Although petitioners
attached to their 1999 joint return Form 1040-V, Paynent Voucher,
reflecting a paynent of $18,410, they did not remt any such
paynment with that return.

On Septenber 11, 2000, respondent assessed petitioners’ tax,
as well as any penalties and interest as provided by law, for
their taxable year 1999. (W shall refer to any such unpaid
assessed anounts, as well as interest as provided by | aw accrued
after Septenber 11, 2000, as petitioners’ unpaid liability for

1999.)

IAIl section references are to the Internal Revenue Code in
effect at all relevant tines. Al Rule references are to the Tax
Court Rules of Practice and Procedure.

2Al t hough the Court ordered petitioners to file a response
to respondent’s notion, petitioners failed to do so.
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On Septenber 11, 2000, respondent issued to petitioners a
notice of balance due with respect to petitioners’ unpaid |iabil-
ity for 1999.

On or about Septenber 20, Cctober 25, and Novenber 29, 2000,
and January 28 and March 27, 2001, petitioners sent respondent
paynments totaling $2,457 with respect to petitioners’ unpaid
liability for 1999. Petitioners did not nmake any paynents after
March 27, 2001, with respect to that unpaid liability.

On Novenber 8, 2001, respondent issued to petitioners a
final notice of intent to levy and notice of your right to a
hearing (notice of intent to levy) with respect to their taxable
year 1999. On Decenber 4, 2001, in response to the notice of
intent to levy, petitioners filed Form 12153, Request for a
Col I ection Due Process Hearing (Form 12153), and requested a
hearing with respondent’s Appeals Ofice (Appeals Ofice).
Petitioners attached, inter alia, a docunent to their Form 12153
(petitioners’ attachnment to Form 12153) that contained state-
ments, contentions, arguments, and requests that the Court finds
to be frivol ous and/ or groundl ess.?

On August 28, 2002, a settlenent officer with respondent’s

%Petitioners’ attachnent to Form 12153 contai ned st atenents,
contentions, argunments, and requests that are simlar to the
statenents, contentions, argunments, and requests contained in the
attachnment to Form 12153 filed with the Internal Revenue Service
by certain other taxpayers with cases in the Court. See, e.g.,
Copel and v. Comm ssioner, T.C. Meno. 2003-46; Smth v. Conm s-
sioner, T.C Meno. 2003-45.
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Appeals Ofice (settlenment officer) held an Appeals Ofice
hearing with petitioner Mchael D. Keown (M. Keown)* with re-
spect to the notice of intent to levy. At the Appeals Ofice
hearing, the settlenent officer gave M. Keown Form 4340, Certif-
i cate of Assessnents, Paynents, and OQther Specified Matters, with
respect to petitioners’ taxable year 1999.

On Septenber 12, 2002, the Appeals Ofice issued a notice of
determ nation concerning collection action(s) under section 6320
and/ or 6330 (notice of determnation) to M. Keown and a separate
notice of determnation to Ms. Keown. (W shall refer collec-
tively to those two notices as petitioners’ notices of determ na-
tion). An attachnent to each such notice of determ nation stated
in pertinent part:

VWhat is the |ssue?

The taxpayers requested a hearing under the provisions

of 1RC 6330 to contest the intent to | evy notice,

Letter LT-11.

Verification of Legal and Procedural Requirenents

The Secretary has provided sufficient verification that

all legal and procedural requirenents have been net.
Appeal s has reviewed conputer transcripts verifying the
assessnent.

An assessnent was nade and the taxpayers were issued
notice and demand letters by regular mail, to the

taxpayers’ | ast known address, as required under |IRC
6303. They neglected or refused to pay. The notices
requi red under |IRC 6331(d) and | RC 6330 were conbi ned

“Petitioner Rosann C. Keown (Ms. Keown) did not appear at
the Appeals Ofice hearing held on Aug. 28, 2002.
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in Letter LT-11, dated 11/08/2001, which was mail ed
certified to the taxpayers’ |ast known address. The

t axpayers responded wth Form 12153, Request for a

Col | ection Due Process Hearing, which was received

12/ 05/ 2001. The taxpayers’ appeal was tinely. The
taxpayers are entitled to judicial review. Appropri-
ately, TC520/77 was input, staying collection. This is
a levy issue only. No Notice of Federal Tax Lien has
been fil ed.

The taxpayer appeared in person for his Collection Due
Process hearing, his spouse chose to work instead of
comng to the hearing. Settlenment Oficer Mke Freitag
conducted the hearing and Settlenent Oficer Donna

Fi sher was al so in attendance.

At the hearing the taxpayer was asked if he had any
recordi ng devices. He said he did not have one and was
again rem nded that no recording of Appeal s hearings
was al | owed.

Settlement Oficer Mke Freitag has had no prior in-
vol venment with respect to these tax liabilities.

| ssues Rai sed by the Taxpayer

The taxpayer and his wife tinely filed their joint
income tax return for 1999, show ng taxabl e earnings,
attaching their W2 forns and show ng tax due on the
return. At the hearing the taxpayer was asked to point
out any irregularities in the nmaking of the assessnent.
He stated he couldn’t point out any irregularities and
t hought that the return was correct at the tinme of
filing, but continued with his non-filer argunents.

When the taxpayers were nailed Letter LT-11, Final
Notice-Notice of Intent to Levy and Notice of Your
Right to a Hearing, the taxpayers responded with Form
12153, attaching several page [sic] of non-filer argu-
ment s.

At the hearing Appeals provided the foll ow ng docu-
ments:

a) A copy of the menorandum of 5/2/02 stating
audi o and st enographi c recordi ngs of Appeals
cases will no |onger be all owed;

b) Copies of the fornms 2866 to which the forns
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4340, Certificate of Assessnment, are annexed
for the period in dispute;

c) A copy of Section 6673 of the I.R C., show ng
that the Tax Court can inpose sanctions of up
to $25,000 when a taxpayer institutes litiga-
tion before it primarily for delay or based
on a frivol ous position;

d) A copy of the case Davis v. Comm, T.C Meno
[sic] 2001-87, in which it shows that the
court inposed sanctions of $4,000 agai nst the
t axpayer for raising frivolous argunents in a
CDP case;

e) A copy of the case Perry v. Comm, T.C Meno
[sic] 2002-165, in which the court inposed
sanctions of $2,500 agai nst the taxpayer for
rai sing frivolous argunents in a CDP case;

* * * * * * *

Upon recei pt of the first court opinion, he stated the
courts were a separate issue and when Appeals tried to
explain that the court could inpose sanctions, he
stated that would be |ike “squeezing the turnip.”

The taxpayer was asked if he were [sic] interested in
collection alternatives such as an offer in conprom se,
or an installnment agreenent, and was rem nded that al
returns due to date nust be appropriately filed for an
offer to be considered, or for an install nent agree-
ment. According to IRS conputer records, the taxpayers
have not filed returns for 2000-2001. The taxpayer
clains the returns have been filed showi ng zero i ncone.
He was asked if he had wages and he said yes, but
stated he did not believe that wages were taxable

i ncone and he was unwilling to discuss collection
alternatives. Collection issues could not be discussed
w th Rosann Keown as she did not attend the hearing.

The taxpayer raised no non-filer issues. The inform-
tion previously submtted by the taxpayers was re-
vi ewed, and Rosann Keown raised no non-filer issues.

Bal anci ng the Need for Efficient Collection with Tax-
payer Concerns

The requirenents of all applicable | aws and adm ni str a-
tive procedures have been net. The taxpayers received
their required notices. At the hearing, Appeals raised
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collection alternatives wwth M chael Keown, but he was
not interested. Gven the taxpayers’ continued non-
conpliance, the governnent should be allowed to proceed
with its proposed enforcenent action, its intent to

| evy. Lacking the taxpayers’ cooperation, the proposed
col l ection action bal ances the need for efficient
collection wwth the taxpayer’s [sic] concern that any
coll ection action be no nore intrusive than necessary.

Di scussi on

The Court may grant summary judgnent where there is no
genui ne issue of material fact and a decision nmay be rendered as

a matter of law. Rule 121(b); Sundstrand Corp. v. Conm ssioner,

98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th Gr. 1994). W
conclude that there is no genuine issue of material fact regard-
ing the questions raised in respondent’s notion.

A taxpayer may raise challenges to the existence or the
anmount of the taxpayer’s underlying tax liability if the taxpayer
did not receive a notice of deficiency or did not otherw se have
an opportunity to dispute the tax liability. Sec. 6330(c)(2)(B)
Were the validity of the underlying tax liability is properly
pl aced at issue, the Court will review the natter on a de novo

basis. Sego v. Conm ssioner, 114 T.C 604, 610 (2000); Goza v.

Comm ssioner, 114 T.C 176, 181-182 (2000). Although petitioners

did not receive a notice of deficiency with respect to their
taxabl e year 1999, the contentions that petitioners raised at
their Appeals Ofice hearing and in their petition with respect
to petitioners’ unpaid liability for 1999 are that they “had no

statutory incone to report”, that wages are not incone, and that
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no section nmakes themliable for tax. The Court finds those
contentions to be frivolous and groundl ess.
We now turn to the remaining issues that petitioners raised
at their Appeals Ofice hearing and in the petition with respect
to petitioners’ notices of determ nation, which we shall

review for abuse of discretion. Seqgo v. Conm Ssioner, supra;

Goza v. Conm ssioner, supra. W find all those remaining issues
to be frivol ous and/or groundl ess.

Based upon our exam nation of the entire record before us,
we find that respondent did not abuse respondent’s discretion in
determining to proceed with the collection action as determ ned
in petitioners’ notices of determnation with respect to peti-
tioners’ taxable year 1999.

In respondent’s notion, respondent requests that the Court
require petitioners to pay a penalty to the United States pursu-
ant to section 6673(a)(1). Section 6673(a)(1) authorizes the
Court to require a taxpayer to pay to the United States a penalty
in an anount not to exceed $25, 000 whenever it appears to the
Court, inter alia, that a proceeding before it was instituted or
mai ntained primarily for delay, sec. 6673(a)(1)(A), or that the
t axpayer’s position in such a proceeding is frivol ous or ground-
| ess, sec. 6673(a)(1l)(B)

In Pierson v. Conmm ssioner, 115 T.C. 576, 581 (2000), we

i ssued an unequi vocal warning to taxpayers concerning the inposi-
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tion of a penalty under section 6673(a) on those taxpayers who
abuse the protections afforded by sections 6320 and 6330 by
instituting or maintaining actions under those sections primarily
for delay or by taking frivolous or groundless positions in such
actions.

In the instant case, petitioners advance, we believe prinmar-
ily for delay, frivolous and/or groundl ess contentions, argu-
ments, and requests, thereby causing the Court to waste its
limted resources. W shall inpose a penalty on petitioners
pursuant to section 6673(a)(1l) in the amount of $3, 200.

We have considered all of petitioners’ contentions, argu-
ments, and requests that are not discussed herein, and we find
themto be without nerit and/or irrelevant.?®

On the record before us, we shall grant respondent’s notion.

To reflect the foregoing,

An appropriate order granting

respondent’s noti on and deci sion

will be entered for respondent.

We note that petitioners allege in the petition that, “by
not allow ng Petitioner to nake an adequate record of the CDP
heari ng”, respondent violated sec. 7521(a)(1). W shall not
address petitioners’ allegation. That is because, assum ng
arguendo that sec. 7521(a)(1) were applicable in the case of an
Appeal s Ofice hearing under sec. 6330(b)(1), the record does not
establish that petitioners conplied with the requirenent of sec.
7521(a) (1) that they present respondent with their request to
make an audi o recording of their Appeals Ofice hearing in
advance of that hearing.
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