T.C. Meno. 2007-43

UNI TED STATES TAX COURT

JERRY JCE KERR, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 22838-04L. Fil ed February 22, 2007.

Joseph R Borich Ill, for petitioner.

Dennis R_Onnen and Janes E. Cannon, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

THORNTON, Judge: Pursuant to section 6330, petitioner seeks
review of a proposed levy.! The only issue is whether

respondent’s settlenent officer abused his discretion in

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended.
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rejecting petitioner’s offer to conprom se his 1992 incone tax
liability.
FI NDI NGS OF FACT
The parties have stipulated sone facts, which we incorporate
herein by this reference. Wen he petitioned the Court,
petitioner resided in Kansas City, M ssouri.

Pri or Deficiency Proceedi ng

On Cctober 20, 1997, respondent sent petitioner a notice of
deficiency wwth respect to inconme taxes for the years 1992 and
1993. Petitioner tinely petitioned this Court, seeking a
redeterm nation of the deficiencies and additions to tax. On
February 24, 1999, pursuant to the parties’ stipulation, this
Court entered its decision that for taxable year 1992 petitioner
had a deficiency of $44,948 and owed an $8, 990 penalty pursuant
to section 6662(a).?2

Petitioner’'s Marital Settl enent

On Decenber 19, 2001, petitioner and his forner wife, DeAnna
Daniels Kerr (Ms. Kerr), filed a marital settlenent and
separation agreenent (the marital settlenent) with the Crcuit
Clerk, Cass County, Mssouri. The marital settlenent provided
for the division between petitioner and Ms. Kerr of personal

property, real estate, and financial assets. The marital

2 The Court decided that petitioner had no deficiency and
owed no penalties for his taxable year 1993.



- 3 -
settl ement provided, anong other things, that petitioner would
have ownership of a 1989 Ford pickup truck and that Ms. Kerr
woul d rel ease any interest or title to “any commercial vehicles”.
The marital settlenent also provided that petitioner would retain
as his sole and separate property the stock of 7 Materials Corp.
and Kerr Construction & Paving Co.; it further stated that M.
Kerr would relinquish any interest in the stock of Redi-M X
Concrete (hereinafter RMC). The marital statenment al so stated
that petitioner owned no real estate, having quitclained to M.
Kerr his ownership interests in six parcels of real estate,

i ncludi ng one in Lake Wnnebago, M ssouri, and one at an address
on “Euclid” in Kansas City, Mssouri. |In addition, the agreenent
i ndicated that petitioner and Ms. Kerr had made full disclosure
of their incone and assets and the val ues thereof in Incone and
Expense Statenents and Financial Statenments to be filed with the
Cass County Court.

Col | ecti on Proceedi ng

On March 10, 2003, respondent issued a Final Notice of
Intent to Levy and Notice of Your Right to a Hearing with respect
to petitioner’s unpaid 1992 tax liability, which had grown to
$129, 220. Petitioner requested a hearing. On June 30, 2003,
bef ore any hearing had been schedul ed, respondent received from

petitioner Form 9465, Install nent Agreenment Request, wherein
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petitioner proposed to pay his 1992 taxes with $10, 000 up front
and $1, 000 per nonth thereafter.

On June 21, 2004, respondent’s settlenent officer held a
face-to-face hearing with petitioner and his representative.® On
July 6, 2004, the Appeals Ofice received frompetitioner Form
656, O fer in Conprom se, wherein petitioner offered to
conprom se his 1992 inconme tax liability for $7,500.

Petitioner’s Form 656 indicated that the offer-in-conprom se was
predi cated on doubt as to liability and doubt as to
collectability. Also on July 6, 2004, petitioner submtted to
respondent Form 433-A, Collection Information Statenent for Wage
Earners and Sel f- Enpl oyed I ndividuals. On the Form 433-A,
petitioner reported that his only incone was a pension of $2,201
per nonth and that he had nonthly l|iving expenses of $2, 144,
None of the required docunentation was attached to the Form 433-
A. The last page of the Form 433-A admtted into evidence
contains the settlenent officer’s handwitten cal cul ati ons, which
show, wi thout el aboration, the sum of $9, 558. 16.

By letter dated July 16, 2004, the settlenment officer
advi sed petitioner that, because of the previous Tax Court
deci sion adjudicating his 1992 incone tax liability, his offer-

i n-conprom se could be not considered on the basis of doubt as to

3 Apparently, at this hearing petitioner nmade no nention of
his previous installnent agreenent request; it is unclear that
the settlenent officer was aware of it at the tine.
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l[itability. By letter to petitioner dated Septenber 7, 2004, the
Appeal s of ficer advised that he needed additional information in
order to evaluate the offer-in-conprom se on the basis of doubt
as to collectability. The settlenment officer requested, anong
ot her things, substantiation of the |iving expenses petitioner
had cl aimed on his Form 433-A. In addition, referring to
provisions of the marital settlenent, the settlenment officer
requested additional information, including the foll ow ng:

1. Descriptions and val ues of the “commercial vehicles”
that the marital settlenent indicated Ms. Kerr had relinquished
to petitioner.

2. Wth respect to the three conpanies that the marital
settlenment indicated had been retained by petitioner, an
expl anation of the current status of these conpanies, including
docunentati on of any sales or transfers of the conpanies’ assets.

3. Information about the real properties that, according to
the marital settlenment, petitioner had quitclaimed to Ms. Kerr.
The settlenent officer requested an explanation as to why
petitioner had since used, at different tinmes, the Lake
W nnebago, M ssouri, address and the Kansas City “Euclid” address
as his hone address on correspondence with the |IRS.

4. A copy of the inconme and expense statenments and

financial statenents referenced in the narital settl enent.
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The settlenment officer’s letter indicated that if the
requested informati on were not provided by Cctober 1, 2004,
petitioner’s offer-in-conprom se would be rejected.

By letter dated Septenber 29, 2004, petitioner provided a
m ni mal anmount of docunentation relating to his expenses, stating
that he paid for his expenses in cash. Petitioner’s letter
stated that his interest in “commercial vehicles”, as referenced
inthe marital settlenment, was limted to a single 1989 Ford
pi ckup, which he had already |isted on his Form 433-A.
Petitioner stated that two of the three conpanies referenced in
the marital settlenment had cl osed down with no assets, and that
t he ot her conpany, RMC, was wholly owned by his ex-wife. He
provi ded no docunentation of any sales or transfers of these
conpanies. Petitioner stated that the Lake W nnebago, M ssouri,
address was his “permanent mailing address” and that the Kansas
Cty “Euclid’ address was where “lI rent to live”; petitioner
stated that he had no copies of quitclaimdeeds. Finally,
petitioner stated that the settlement officer’s request for
financial statenents referenced in the marital settlenent was
“uncl ear” and that he had no copy of the statenents.

By notice of determ nation dated Cctober 26, 2004 (the
notice), the Appeals Ofice sustained the proposed |evy. An
attachnment to the notice indicated, anong other things, that

petitioner’s offer-in-conprom se had been rejected because
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petitioner’s response to the settlement officer’s request for
additional information was inadequate to permt the settlenent
officer to make a reasonabl e analysis of petitioner’s offer-in-
conprom se. 4
OPI NI ON

Petitioner does not dispute his underlying tax liability.

We review the settlenent officer’s rejection of petitioner’s

of fer-in-conprom se for abuse of discretion. Goza v.

Comm ssioner, 114 T.C 176, 182 (2000).

Petitioner contends that the settlenent officer abused his
discretion in rejecting petitioner’s offer-in-conprom se.
Petitioner does not dispute that the settlenent officer requested
additional information that petitioner never provided.

Petitioner contends, however, that he provided all the
information that he had avail abl e, which he says was “conpl ete
and current fromhis point of view . Petitioner suggests that
the burden was on the settlenent officer to devel op any

addi tional information which the settlenent officer mght wish to

“1In the notice of determ nation, the settlenent officer
al so considered petitioner’s previous request for an install nent
agreenent, even though petitioner had not raised this issue at
the collection hearing. The settlenent officer rejected the
requested install nent agreenent on the ground that the proposed
payments would not fully pay petitioner’s tax liabilities within
the expiration date for collection. Petitioner has not
chal l enged this determnation in this proceeding.
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rely upon to reject petitioner’s offer-in-conprom se.
Petitioner’s contentions are unpersuasive.

When requesting an offer-in-conprom se, the taxpayer mnust
provi de conplete and current financial information sufficient to
enabl e the Appeals officer to adequately evaluate the offer.

Sec. 301.7122-1(d)(2), Proced. & Adm n. Regs. |If the taxpayer
fails to do so, the offer-in-conprom se may be rejected. See,

e.g., Shrier v. Comm ssioner, T.C Menp. 2006-181; Picchiottino

V. Conm ssioner, T.C. Menob. 2004-231; WIlis v. Conm ssioner,

T.C. Meno. 2003-302.

The settlenent officer did not abuse his discretion in
finding that petitioner’s responses to requests for additional
information were insufficient to permt a reasonable anal ysis of
petitioner’s offer-in-conprom se. The answers that petitioner
provided to the settlenent officer’s Septenber 7, 2004, request
for additional information were inconplete and insufficient to
resolve legitimte questions raised by the settlenent officer as
to apparent discrepancies between petitioner’s reported financial
information and the provisions of the marital settlenent. For
exanpl e, although the marital settlenent indicated that Ms. Kerr
had relinquished any interest in RMC, petitioner represented to
the settlenent officer, w thout supporting docunentation, that
RMC was wholly owned by Ms. Kerr. Petitioner has not credibly

expl ai ned these inconsistencies or his failure to submt conplete
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information as requested. Simlarly, petitioner has offered no
explanation as to why his Form 433-A, submtted with his offer-
i n-conprom se, indicated that petitioner had the ability to pay
only $57 per nonth, whereas in his previously requested
i nstal |l ment agreenent, petitioner had offered to pay $10, 000 up
front and $1, 000 per nonth thereafter.

Petitioner refers to the settlenent officer’s notations on
petitioner’s Form 433-A, which petitioner interprets to nean that
the settlenent officer mght have been willing to consider an
of fer-in-conprom se of $9,558.16. Petitioner suggests that the
di fference between this nunber and petitioner’s $7,500 offer-in-
conprom se is not “neaningful” and that the settlenent officer
accordingly abused his discretion in rejecting petitioner’s
$7,500 of fer-in-conprom se. W disagree. As the settl enent
officer testified, his willingness to consider a $9,558.16 offer-
i n-conprom se was contingent on petitioner’s providing all the
information that had been requested. Having failed to provide
the requested information, petitioner has no cause to conplain
that the settlenment officer did not further explore the
possibility of an upwardly revised offer-in-conprom se.

In sum the settlenment officer did not abuse his discretion

in rejecting petitioner’s offer-in-conprom se. Accordingly,

Deci sion will be entered

for respondent.




