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UNI TED STATES TAX COURT

ESTELLE KERSH, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 22731-05. Fil ed Novenber 12, 2009.

P invoked the Court’s jurisdiction under sec.
6404(h)(1), I.R C, to determ ne whether R abused his
di scretion by not abating statutory interest. The
interest related to Federal inconme tax deficiencies
listed in the decision entered by the Court in P's
earlier deficiency proceeding. The interest was not
mentioned in the decision. P s sole argunent is that
she is not liable for the interest under the rationale
of Hurt v. United States, 76 AFTR 2d 95-7815 (4th Gr
1995). There, the Court of Appeals for the Fourth
Circuit decided that the taxpayers were not |iable for
statutory interest because the decision relating to the
t axabl e year fromwhich the interest arose was silent
as to their liability for interest. R noves for
summary judgnent, asking the Court to reject the
rationale of (or otherw se distinguish) Hurt and to
conclude that R did not abuse his discretion because P
advances no other allegation of error.

Hel d: The Court declines to decide whether we
agree with the rationale of Hurt v. United States,
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supra, because such a decision rests exclusively on the
applicability of sec. 6404(a), |I.R C., which has no
applicability to this case by virtue of sec. 6404(b),
. R C.

Hel d, further, the Court wll grant R s notion for
summary judgnent because no issue of nmaterial fact
remains for trial.

Estell e Kersh, pro se.

Gerard Mackey, for respondent.

VEMORANDUM OPI NI ON

VASQUEZ, Judge: This case is before the Court on
respondent’s notion for summary judgnent under Rule 121.1
Petitioner, while residing in Nevada, petitioned the Court under
section 6404(h) (1) to determ ne whether respondent abused his
di scretion by not abating interest assessed pursuant to section
6601(a) (statutory interest). The statutory interest related to
Federal inconme tax deficiencies listed in the decision entered in
petitioner’s earlier deficiency proceeding (Kersh I). Respondent
determ ned not to abate the interest after concluding, in part,
that he could collect the interest even though the decision was
silent as to interest. Petitioner’s sole argunent is that she is

not liable for the interest under the rationale of Hurt v. United

1 Unless otherwi se stated, all section references are to
t he applicable versions of the Internal Revenue Code, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedure.
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States, 76 AFTR 2d 95-7815 (4th Cr. 1995).2 There, the Court of
Appeal s for the Fourth Crcuit decided that the taxpayers were
not liable for statutory interest because the decision relating
to the taxable year fromwhich the interest arose was silent as
to their liability for interest.
Foll owi ng a hearing on respondent’s notion, we decide
whet her to grant respondent’s notion. W conclude that we wll.

Backgr ound

Kersh |

A. Det erm nations and Tri al

In Kersh |, respondent determ ned deficiencies of $645 and
$4,771 in petitioner’s Federal income taxes for 1995 and 1996,
respectively, and an addition to tax of $40.75 under section
6651(a) (1) for 1995. Respondent included those determ nations in
a notice of deficiency issued to petitioner. Petitioner
petitioned the Court for redeterm nation.

The parties in Kersh | asked the Court to decide two issues.

The first issue was whether certain paynents were includable in

2 We are mndful that Hurt v. United States, 76 AFTR 2d
95-7815 (4th Gr. 1995), was not published by the Court of
Appeals for the Fourth Crcuit and that that court generally
di sfavors citations of its unpublished opinions issued before
Jan. 1, 2007. See 4th Cr. R 32.1. W note, however, that the
referenced rule allows a party to cite such an unpubli shed
opinion if the party believes the opinion “has precedential val ue
inrelation to a material issue in a case and that there is no
publ i shed opinion that would serve as well”. [d. W also note
that a copy of Hurt is available in a “publicly accessible
el ectroni c database”. See Fed. R App. P. 32.1(b).




- 4 -
petitioner’s gross incone. The second issue was whet her
petitioner was liable for the addition to tax. The Court deci ded

those issues in Kersh v. Comm ssioner, T.C Summary Opinion

2002-6, and stated at the end of the opinion that the Court would
enter a decision under Rul e 155.

B. Rul e 155 Process and Entry of Deci sion

Pursuant to Rule 155, respondent’s counsel prepared an
11- page docunent (docunent) entitled “Respondent’s Conputation
for Entry of Decision” and a 2-page proposed decision. The
docunent stated that petitioner owed $262 for 1995 and $2, 867 for
1996 but did not state that petitioner owed any interest as to
t hose anmounts. The docunent included a statenment that “It is
agreed that the attached conputation is in accordance with the
opi nion of the Tax Court in this case” and a |line on which
petitioner could sign her name to express her agreenent with this
statenent. Page 1 of the proposed decision stated under the
caption of the case:
DEC!I SI ON
Pursuant to the opinion of the Court filed
January 30, 2002, and incorporating herein the facts
recited in the respondent’s conputation as the findings
of the Court, it is
ORDERED AND DECI DED: That there are deficiencies
in incone tax due fromthe petitioner for the taxable

years 1995 and 1996 in the anobunts of $262.00 and
$2,867. 00, respectively; and
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That there is no addition to tax due fromthe
petitioner for the taxable year 1995, under the
provisions of I.R C. 8§ 6651(a)(1).

Judge.
Ent er ed:
Page 2 of the proposed deci sion stated:
The parties stipulate that the foregoing decision
is in accordance with the opinion of the Court and the

respondent’s conputation, and that the Court may enter
t hi s deci si on.

B. John WIIlians, Jr.
Chi ef Counsel
| nt ernal Revenue Service

By:
Estell e Kersh Paul K. Voel ker
Petitioner Seni or Attorney
ook ook ok k k % (Smal | Busi ness/ Sel f -
Enpl oyed
* * * * * * *
Dat e: Dat e:

Respondent gave the docunent and the proposed decision to
petitioner. On March 1, 2002, petitioner signed her nane on the
referenced signature lines in the docunent and on the proposed
deci sion and returned those materials to respondent’s counsel.
Five days l|later, respondent’s counsel signed the signature |ine
of page 2 of the proposed decision and forwarded the proposed
deci sion and the docunent to the Court. The next day, the Court
filed the docunent as an “Agreed Conputation”. On March 11,
2002, the Court entered the two-page proposed decision as the

Court’s decision in Kersh |
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C. Assessnment of Deficiencies and Statutory | nterest

On Cctober 21, 2002, respondent assessed for 1996 the $2, 867
deficiency and $1,572.64 of statutory interest. One nonth |ater,
respondent assessed for 1995 the $262 deficiency and $183. 49 of
statutory interest. On July 26, 2004, respondent assessed $24. 62
of additional statutory interest for 1995.

1. Request for Abat enent

A. Initial Request

On July 2, 2003, the Internal Revenue Service received from
petitioner a Form 843, Caimfor Refund and Request for
Abat ement. The formrequested an abatenent of all interest on
the 1995 and 1996 deficiencies because of errors or delays by the
I nternal Revenue Service. Petitioner |ater expanded her
argunents to aver that she was not liable for interest because
the decision entered in Kersh I did not provide for her paynent
of any interest.

On Novenber 6, 2003, respondent granted petitioner parti al
relief by agreeing to abate all interest that had accrued from
June 2, 1998, to March 22, 1999. Respondent concluded that such
relief was appropriate because the audit of petitioner’s 1995 and
1996 taxabl e years was del ayed during review by the Internal
Revenue Service Ofice of Appeals (Appeals). Respondent denied

petitioner’s request for abatenent of all other interest.
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B. Admnistrative Review of Deternination

1. Request for Review

On January 2, 2004, respondent received frompetitioner a
| etter asking Appeals to review respondent’s decision not to
abate all of the interest. Petitioner’'s letter listed each day
that she believed represented a “lack of response, inaccuracies,
paper backl ogs, and ot her del ays caused by Internal Revenue
Service offices, as of this date”, wth a general explanation of
the significance of her listing that day. Petitioner’s letter
concludes: “I appeal the anount of interest you have added which
were [sic] caused by the delays in your offices.”

2. Review by Appeals

a. Overview

On July 1, 2005, Appeals issued to petitioner a docunent
entitled “Partial Allowance - Final Determnation” (final
determnation). The final determnation stated that Appeal s was
allow ng petitioner’s claimfor interest abatenent to the extent
of any interest that had accrued from June 2, 1998, through March
22, 1999. The final determnation stated that Appeal s was
denying the rest of petitioner’s claimbecause Appeals “did not
find any errors or delays on our part that nerit abatenent of
interest in our review of avail able records and ot her
information”. A menorandum attached to the final determ nation

stated that petitioner had nmade three argunents to Appeals as to
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why she should not be liable for any interest on the
deficiencies. First, the nenorandum stated, petitioner argued
that the decision did not specify that interest would have to be
paid. Second, the nenorandum stated, petitioner argued that al

i nterest should be abated from January 27, 1998, through Cctober
15, 2003, because of the “overwhelmng time it took the

Phi | adel phi a Appeal s office to review her original appeal”
Third, the nenorandum stated, petitioner argued that the anmount
of interest assessed for each year was excessive in that it

al nost equal ed the amount of the deficiency for that year.

b. Appeals’ Rejection of the Argunents

i. Overview
Appeal s rejected each of the three argunents nade by
petitioner with respect to the unabated interest.

ii. Fi rst Argunent

As to the first argunent, Appeals noted the case of Hurt v.

United States, 76 AFTR 2d 95-7815 (4th Cr. 1995), and that both

courts there (the Court of Appeals for the Fourth Grcuit and the
U S District Court for the Southern District of Wst Virginia)
had decided that the taxpayers were not |iable for statutory

i nterest because it was unnmentioned in the decision relating to
the taxable year fromwhich the interest arose. Appeals

concl uded that none of the disputed interest had to be abated

pursuant to Hurt because the Conm ssioner had not acquiesced in
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that case, see 1997-1 C.B. 1, and continued to believe that
taxpayers are |liable for statutory interest even if it is not
menti oned in a deci sion.

i Second Ar gunent

As to the second argunent, Appeals determ ned that all of
the disputed interest accrued while the Internal Revenue Service
was processing petitioner’s return and concl uded that the
processing of the return was not a mnisterial act subject to
section 6404. Accordingly, Appeals concluded, none of the
di sputed interest qualified for abatenent under section 6404.

iv. Third Argunment

As to the third argunent, Appeals noted that section 6404(a)
provi des that an assessnent nmay be abated when it is “excessive”.
Appeal s interpreted the word “excessive” to denote in excess of
that provided by | aw and concl uded that none of the disputed
i nterest was excessive because the interest did not exceed the
anount provided by | aw

Di scussi on

Overvi ew
Petitioner invoked the Court’s jurisdiction under section
6404(h) (1) to determ ne whether respondent’s failure under
section 6404 to abate the disputed interest was an abuse of
di scretion. Respondent now noves for sunmary judgnent. W agree

with respondent that he is entitled to sunmary judgnent.
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Il1. Ceneral Rules for Sunmmary Judgnent

We begin our analysis with sone general rules of sunmmary
judgnment. Summary judgnent is intended to expedite litigation
and to avoid unnecessary and expensive trials of phantom fact ual

issues. See Fla. Country Cubs, Inc. v. Comm ssioner, 122 T.C.

73, 75 (2004), affd. 404 F.3d 1291 (11th G r. 2005). A decision
on the nerits of a taxpayer’s claimcan be nade by way of summary
judgnment “if the pleadings, answers to interrogatories,
depositions, adm ssions, and any ot her acceptable materials,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that a deci sion nay be
rendered as a matter of law.” Rule 121(b).

[11. | nt er est Abat enent

We now discuss the rules for interest abatement. Section
6601(a) requires that a taxpayer pay interest on any assessed
Federal incone tax that is not paid “on or before the |ast date
prescribed for paynent” and that such interest be conputed for
“the period fromsuch | ast date to the date paid.” See also

H nck v. United States, 550 U S. 501, 503 (2007). The Court

generally lacks jurisdiction over issues concerning the

conputation of statutory interest. See Ubano v. Conm ssioner,

122 T.C. 384, 390 (2004); Med Janes, Inc. v. Conm Ssioner,

121 T.C. 147, 151 (2003); see also Hinck v. United States, supra.
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We have jurisdiction to redeterm ne such interest primarily in
two types of situations.

First, section 7481(c) authorizes the Court to redeterm ne
an overpaynent of interest if a taxpayer tinely petitions the

Court to do so. See Urbano v. Comm ssioner, supra at 390.

Section 7481(c) is inapplicable to this case because petitioner
has failed to neet the requirenents to i nvoke our jurisdiction

under that section. See generally Med Janes, Inc. v.

Conmi ssi oner, supra at 152.

Second, section 6404(h)(1) enpowers the Court to determ ne
whet her the Comm ssioner abused his discretion by refusing to
abate sone or all interest under section 6404. See Urbano v.

Conmi ssi oner, supra at 390; Wwodral v. Commi ssioner, 112 T.C. 19

(1999); see also Hinck v. United States, supra at 503; Mller v.

Conmm ssi oner, 310 F.3d 640 (9th Gr. 2002), affg. T.C. Meno.

2000-196.°% In the setting at hand, i.e., one involving a claim
to abate interest assessed with respect to Federal incone tax,
section 6404 allows a taxpayer to request an abatenent of
interest only in certain cases. See sec. 6404(b) (generally
providing that “No claimfor abatenent shall be filed by a

t axpayer in respect of an assessnent of any tax inposed under

3 Before the enactnent of sec. 6404(h)(1) as part of the
Taxpayer Bill of Rights 2 (TBOR 2), Pub. L. 104-168, sec. 302,
110 Stat. 1457 (1996), the Comm ssioner’s failure to abate
i nterest under sec. 6404 was not subject to judicial review See
H nck v. United States, 550 U S. 501, 503-504 (2007).
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subtitle A [incone taxes] or B [estate and gift taxes].”).

Section 6404(e)(1) is one of those cases, see Honck v. United

States, supra at 503, and the section that is inplicated here.

As rel evant here, section 6404(e)(1) allows the Comm ssioner to
abate interest assessed on: (1) Any Federal incone tax
deficiency attributable to any error or delay by an officer or
enpl oyee of the Internal Revenue Service (acting in his or her
official capacity) in performng a mnisterial act, or (2) any
paynment of Federal inconme tax to the extent that any error or
delay in paynent is attributable to the officer’s or enployee’s
bei ng erroneous or dilatory in performng a mnisterial act.* In
this context, an act is “mnisterial” if it is

a procedural or nechanical act that does not involve

t he exercise of judgnent or discretion, and that occurs

during the processing of a taxpayer’s case after al

prerequisites to the act, such as conferences and

review by supervisors, have taken place. A decision

concerning the proper application of federal tax |aw

(or other federal or state law) is not a mnisterial

act. [Sec. 301.6404-2T(b)(1), Tenporary Proced. &
Adm n. Regs., 52 Fed. Reg. 30163 (Aug. 13, 1987).°%]

4 Sec. 6404(e) was anended by TBOR 2 sec. 301(a), 110 Stat.
1457, to permt the Conm ssioner to abate interest with respect
to an unreasonable error or delay resulting from managerial or
m ni sterial acts. That anendnent does not apply here in that it
is generally effective for interest accruing on deficiencies for
t axabl e years beginning after July 30, 1996. 1d. sec. 301(c),
110 Stat. 1457.

5 These tenporary regul ati ons have since been repl aced by
final regulations. See sec. 301.6404-2, Proced. & Adm n. Regs.
The final regulations are inapplicable here in that they
generally apply to interest accruing on deficiencies for taxable

(continued. . .)
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When t he Conm ssioner abuses his discretion by not abating

i nterest under section 6404(e) (1) that otherw se should be

abated, the Court is authorized to order an abatenent of that

interest. See sec. 6404(h)(1); see also Lee v. Conm ssioner,

113 T.C. 145 (1999). The Court may exercise that authority when
t he taxpayer denonstrates that the Comm ssioner declined to abate
the interest through an exercise of his discretion that was
arbitrary, capricious, or wthout sound basis in fact or in |aw

See Lee v. Conmmi ssioner, supra at 149; Wodral v. Conm ssioner,

supra at 23.
V. Analysis

A. Petitioner’'s Position

Petitioner makes one argunent to support her allegation that
respondent abused his discretion by not abating all interest
relating to her Federal incone tax deficiencies for 1995 and

1996.° She argues that the decision is the equivalent of a

5(...continued)
years beginning after July 30, 1996. See sec. 301.6404-2(d)(1),
Proced. & Adm n. Regs.

6 In an order dated July 9, 2009, we noted that the
petition referenced only one of petitioner’s three argunents
consi dered by Appeals, nanely, the subject issue concerning Hurt
V. United States, 76 AFTR 2d 95-7815 (4th Cr. 1995), and that
Rul e 34(b) essentially provides that any issue not included in
the petition may be considered waived. W directed petitioner to
file an amendnent to the petition if she wanted us to consi der
each of her three argunents considered by Appeals, or to file a
“Statenment” if she wanted us to consider only the single argunent
related to Hurt. Petitioner filed a “Statenent” stating that she

(continued. . .)




- 14 -
contract between her and the Comm ssioner and that she did not
agree in that contract to pay any interest on the deficiencies.

She refers the Court to Hurt v. United States, 76 AFTR 2d 95-7815

(4th Cr. 1995), and concludes that respondent should be bound by
the decision entered in Kersh |

B. Respondent’s Position

Respondent argues that petitioner is liable for the disputed
i nterest because statutory interest is inposed as a matter of |aw
w thout regard to whether it was included in the Court’s earlier
deci sion. Respondent asks the Court to reject the rationale of

(or otherw se distinguish) Hurt v. United States, supra, and to

state affirmatively that respondent is not precluded from
collecting statutory interest not nentioned in the decision.

C. Court’s Opi nion

The parties essentially ask the Court to deci de whether we

agree or disagree with the rationale of Hurt v. United States,

supra. We decline to render such a decision in this proceeding.
Petitioner commenced this proceedi ng under section 6404(h)(1),
and that section requires us in this case (i.e., a case involving
interest related to an incone tax) to deci de whet her respondent
abused the discretion afforded to himin section 6404(e)(1) by

not abating the disputed interest. Cf. Wodral v. Conm Sssioner,

5(...continued)
was advancing only the argunent related to Hurt.
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112 T.C. at 23-24 (holding that the Court may reviewthe
Comm ssioner’s failure to abate interest under all subsections of
section 6404 and not just under section 6404(e), where the
interest related to enploynent taxes). Section 6404(e)(1) all ows
the Comm ssioner to abate interest to the extent it is
attributable to an error or a delay by an officer or an enpl oyee
of the Internal Revenue Service in performng a mnisterial act.

The requested decision as to whether respondent may coll ect
the interest without regard to whether it is nmentioned in the
earlier decision rests not on the applicability of section
6404(e) (1) but on the applicability of section 6404(a). This is
so because section 6404(e)(1) allows for an abatenent of interest
only in the case of certain errors and del ays, while section
6404(a) provides for an abatenent of interest in sone cases that
are outside the reach of section 6404(e)(1). Section 6404(a), on
t he one hand, allows the Comm ssioner to “abate the unpaid
portion of the assessnent of any tax or any liability in respect
thereof” that “is excessive in anount”, “is assessed after the
expiration of the period of Iimtation properly applicable
thereto”, or “is erroneously or illegally assessed.” Section
6404(a), however, does not apply to cases such as this where the
interest relates to an assessnent of inconme tax. See sec.

6404(b); see also Bax v. Conm ssioner, 13 F.3d 54, 58 (2d Cr

1993). Section 6404(e)(1), on the other hand, does not



- 16 -

specifically authorize the Comm ssioner to entertain any cl aim
that interest should be abated to the extent it “is excessive in
anopunt” or “is erroneously or illegally assessed.” Nor do we
find any such authority in section 6404(e)(1). This is so, in
part, because any decision as to whether interest “is excessive
in anmobunt” or “is erroneously or illegally assessed” rests not on
t he question of “bureaucratic adm nistration” of whether interest
is attributable to an error or a delay by the Internal Revenue
Service in performng a mnisterial act, but on a question of

“substantive | aw'. H nck v. United States, 550 U. S. at 509

(stating that “an interest abatenent claimunder 8 6404(e) (1)
i nvol ves no questions of substantive tax law, but rather is
prem sed on issues of bureaucratic admnistration”).

G ven that section 6404(a) is inapplicable where, as here, a
t axpayer clains an abatenment of interest assessed with respect to
Federal inconme tax, we conclude that it is not proper for us in
this proceeding to deci de whether we agree or disagree with the

rationale of Hurt v. United States, supra. Any such decision

woul d not di spose of this case but would anount to the rendering
of an advisory opinion on the subject. W decline to render such

a decision.” Cf. LTV Corp. v. Conmi ssioner, 64 T.C. 589, 595

(1975) (declining to provide an advisory opinion as to the anmount

7 Nor was Hurt v. United States, supra, an interest
abatenent case. The action there was a refund suit filed to
recover statutory interest that was previously paid.
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of net operating |osses (NOLs) in postdeficiency years in a
deficiency case in which the Comm ssioner had conceded NOLs
sufficient to elimnate any deficiency for the year at issue).
Moreover, even if we were to state favorably to petitioner that

we agree with the rationale of Hurt v. United States, supra, that

statenment still would not conpel a decision for petitioner. A
decision for petitioner requires that we find that respondent
commtted a mnisterial error or delay under section 6404(e), and

Hurt v. United States, supra, does not hold that such a

mnisterial error or delay is present where a deci sion docunent
is silent as to a taxpayer’s liability for interest.

Petitioner has advanced no other argunment in support of her
claimthat respondent abused his discretion by not abating the
statutory interest. Accordingly, we conclude that respondent is
entitled to a decision as a matter of law, and we will grant
respondent’s notion for summary judgnent.

V. Concl usi on

For the reasons stated above, we will grant respondent’s
nmotion for summary judgnent.

To reflect the foregoing,

An appropriate order and

decision will be entered for

r espondent .




