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MVEMORANDUM OPI NI ON

VELLS, Judge: This matter is before the Court on
respondent’s notion for summary judgnent, filed pursuant to Rule
121, and notion to inpose a penalty under section 6673. Al
section references are to the Internal Revenue Code, as anended,
and all Rule references are to the Tax Court Rules of Practice

and Procedur e.
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Backgr ound

At the tinme of the filing of the petition, petitioner
resided in MIIlis, Massachusetts.

On Cctober 4, 1999, respondent sent petitioner a Proposed
I ndi vi dual | ncone Tax Assessnent, notifying petitioner that
respondent had not received frompetitioner a 1996 Form 1040,
U.S. Individual Income Tax Return (tax return), and advising
petitioner to file a tax return in order to receive credit for
any avail abl e exenpti ons, deductions, or credits.

Petitioner subsequently submtted a tax return, together
wth a 1996 Form W2, Wage and Tax Statenment (W2). The W2
reported $853.86 in wages fromthe Town of MIlis and $16. 86 of
Federal inconme tax withheld. On the tax return, petitioner
entered zeros on all lines requesting information regarding
petitioner’s inconme and requested a refund of $16.86. Petitioner
attached to the tax return a docunent making the foll ow ng
assertions: (1) No section of the Internal Revenue Code
establishes an incone tax liability; (2) no section of the
| nternal Revenue Code requires that incone taxes have to be paid
on the basis of a return; (3) the “Privacy Act Notice” contained
in the Form 1040 bookl et informed petitioner that she was not
required to file an income tax return; (4) courts have held that
a Form 1040 with zeros in all boxes for incone qualified as a tax

return; (5) petitioner’s 1996 incone tax return constitutes a
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claimfor refund pursuant to section 6402; (6) petitioner had
zero income in 1996; (7) no statute requires petitioner to nmake a
sel f-assessnent; (8) petitioner’s return is not frivolous and is
not designed to delay or inpede the adm nistration of Federal
incone tax laws; (9) no Internal Revenue Service (IRS) enpl oyee
has any del egated authority to determne if a returnis
“frivolous” or to inpose a penalty; (10) section 6702 is benign
because there is no related | egislative regulation inplenmenting
the statute; (11) the IRS has no legal basis to hold the $16. 86
wi thheld for petitioner’s 1996 incone tax because no assessnent
was made agai nst her; (12) sections 31(a)(1l) and 1462 provide
petitioner with a credit against income w thheld under section
3402; and (13) no statute allows the IRS to prepare a return for
petitioner because petitioner has already filed a return.

In a letter dated April 24, 2000, respondent notified
petitioner that respondent considered the tax return to be
frivol ous and her position to lack any basis in |law. Respondent
encouraged petitioner to seek advice from conpetent tax counsel,
informed petitioner of the penalty pursuant to section 6702 for
the filing of a frivolous tax return, and offered petitioner the
opportunity to avoid the frivolous return penalty by submtting a
correct return. Petitioner responded that she disagreed with

respondent’ s findi ngs.
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Respondent prepared a substitute tax return® for petitioner
based on the information reported to respondent by third parties.
The substitute tax return reported adjusted gross inconme of
$122, 429, which included $853 in wages, $116,188 fromthe sal e of
stocks and bonds, $5,129 in dividends, and $259 in interest.

On July 5, 2000, respondent issued a statutory notice of
deficiency for 1996 to petitioner’s |ast known address.
Respondent determ ned a deficiency of $31,089, a section
6651(a)(1) failure-to-file penalty of $6,991.42, a section
6651(a)(2) failure-to-pay penalty of $7,768.25, a section 6654(a)
estimated tax penalty of $1,653.79. Petitioner received the
notice of deficiency but did not petition the Tax Court for
redeterm nation, and respondent assessed a total tax liability of
$60, 126. 33. 2

Respondent subsequently issued a Final Notice Notice of
Intent to Levy and Notice of Your Right to a Hearing. In the
notice, respondent informed petitioner of respondent’s intent to
| evy and of petitioner’s right to a hearing before respondent’s

Appeal s Ofice pursuant to section 6330. In response, petitioner

We are not called on to deci de whether the return prepared
by respondent net the requirenments of a substitute return under
sec. 6020(b). See Swanson v. Comm ssioner, 121 T.C 111, 112 n.1
(2003).

2The assessed tax liability included a deficiency of
$31,089, a sec. 6651(a)(1) penalty of $6,991.42, a sec.
6651(a) (2) penalty of $6,836.06, a sec. 6654(a) penalty of
$1,653.79, and $13,572.06 of interest.
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requested a hearing and again di sputed that sections of the “IRS
Code” related to the paynent of tax applied to her.

On March 13, 2003, petitioner and petitioner’s w tness Scott
Cousl and attended a section 6330 hearing with Settlenment Oficer
Henry Lawl er, Settlenment O ficer Maria Russo, and Appeal s Team
Manager Ed Arcaro. At the hearing, respondent infornmed
petitioner that the Appeals Ofice would not consider argunents
based on constitutional, noral, religious, political, or simlar
grounds. Petitioner requested to be shown where it says that she
has to pay taxes, and respondent provided the applicabl e Code
sections. Petitioner questioned how her tax liability had risen
to nore than $6 mllion, as reported on the Form 4340,
Certification of Assessnents, Paynments, and O her Specified
Matters (Form 4340), dated January 27, 2003. Respondent
acknow edged that the Form 4340 was in error and infornmed
petitioner that corrected transcripts would be sent to her.?
Petitioner declined to discuss collection alternatives such as an
of fer-in-conprom se or an installnment agreenent. On March 24,
2003, respondent issued a corrected Form 4340 to petitioner
showi ng an assessnent of $60, 126. 33.

On April 16, 2003, respondent issued a Notice of

Det erm nation Concerning Col |l ection Actions(s) Under Section 6320

3The transcript stated that the bal ance due was
$6, 012, 633.33. The actual assessed anount was $60, 126. 33.
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and/ or 6330, determ ning that the proposed | evy action was
appropriate. Petitioner tinely filed a Petition for Lien or Levy
Action with this Court. The petition set forth the foll ow ng

al | egati ons:

1) Paying inconme tax No |legal |aw statute/code
avai |l abl e for findings

2) frivolous filings & penalties not valid

3) Assessnent cannot be made by | RS/ self
assessnment only

4) I RS Tax hearing determ nation/ 6320/ 6330 —-

5) Nunerous issues pertaining to invalid
procedures/findi ngs based on NO LAWto col |l ect taxes.
Unconstitutional.

On Septenber 25, 2003, respondent filed a Mdtion to Dism ss
for Lack of Jurisdiction and to Strike as to I.R C. 8 6702
Penalty for Tax Year 1996 on the ground that this Court |acks
jurisdiction over the section 6702 penalty. Petitioner did not
obj ect, and we granted respondent’s notion to dismss with
respect to any portion of the case purporting to be an appeal of
the section 6702 penalty and ordered that references to the
section 6702 penalty in the petition be stricken.

Respondent filed a Mdtion for Summary Judgnent on Decenber
17, 2004.

Di scussi on

The purpose of sunmary judgnment is to expedite litigation

and avoid the expense of unnecessary trials. Fla. Peach Corp. v.

Comm ssioner, 90 T.C. 678, 681 (1988). A notion for sunmmary

j udgnment nmay be granted where there is no dispute as to a
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material fact and a decision may be rendered as a matter of |aw.
See Rule 121(a) and (b).#* The noving party bears the burden of
proving that there is no genuine issue of material fact, and
factual inferences are viewed in a |ight nost favorable to the

nonnovi ng party. Craig v. Conm ssioner, 119 T.C 252, 260

(2002); Dahlstromyv. Conmm ssioner, 85 T.C 812, 821 (1985);

Jacklin v. Comm ssioner, 79 T.C 340, 344 (1982). The party

opposi ng summary judgnment nust set forth specific facts which
show that a question of genuine material fact exists and may not
rely nmerely on allegations or denials in the pleadings. See

G ant Creek Water Wrks, Ltd. v. Commi ssioner, 91 T.C. 322, 325

(1988); Casanova Co. v. Conmm ssioner, 87 T.C 214, 217 (1986).

Section 6330 provides that no |l evy nmay be nmade on any
property or right to property of a person unless the Secretary
first notifies the person in witing of the right to a hearing

before the IRS Ofice of Appeals (Appeals Ofice).® Section

‘Rul e 121(b) provi des:

A decision shall thereafter be rendered if the

pl eadi ngs, answers to interrogatories, depositions,
adm ssions, and any other acceptable material s,
together with the affidavits, if any, show that there
IS no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of |aw

SSEC. 6330 NOTI CE AND OPPORTUNI TY FOR HEARI NG BEFORE LEVY.
(a) Requirenment of Notice Before Levy.--

(1) In general.--No |levy may be nmade on any
(continued. . .)
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6330(c) (1) provides that the Appeals officer nmust verify at the
hearing that applicable | aws and adm ni strative procedures have
been followed.® Sec. 6330(c)(1). The Appeals officer may rely
on a Form 4340 for purposes of conplying with section 6330(c)(1).

Nestor v. Conmi ssioner, 118 T.C. 162, 166 (2002). At the

hearing, the person may raise any relevant issue relating to the
unpaid tax or the proposed | evy, including appropriate spousal
def enses, challenges to the appropriateness of collection
actions, and collection alternatives. Sec. 6330(c)(2)(A). The
person may chal l enge the existence or anmount of the underlying
tax liability, however, only if the person did not receive any

statutory notice of deficiency for such tax liability or did not

5(...continued)

property or right to property of any person unless the
Secretary has notified such person in witing of their right
to a hearing under this section before such levy is nade.

* * %

* * * * * * *

(b) Right to Fair Hearing.--

(1) In general.--1f the person requests a hearing
* * *_ such hearing shall be held by the Internal Revenue
Service Ofice of Appeals.

6Sec. 6330(c) (1) provides:

Requi renent of investigation.--The appeals officer shall at
the hearing obtain verification fromthe Secretary that the
requi renments of any applicable |aw or adm nistrative
procedure have been net.
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ot herwi se have an opportunity to dispute such tax liability.
Sec. 6330(c)(2)(B)."

In the instant case, the undisputed facts set forth in
respondent’s notion, declarations in support of the notion, and
attached exhibits establish that the Appeals O fice properly
verified that all applicable |aws and adm ni strative procedures
were followed. Settlenent Oficer Lawl er had had no prior
i nvol venent with respect to the unpaid tax liabilities before the
section 6330 hearing. He verified that proper assessnents were
made and that requisite notices had been sent to petitioner.
Settlenment O ficer Lawer infornmed petitioner that a corrected
Form 4340 woul d be issued, and respondent nailed the corrected
transcript to petitioner in a tinely fashion.

Because petitioner had received a statutory notice of
deficiency, petitioner was precluded fromchall enging the
exi stence or anount of the underlying tax liability at the
hearing. Petitioner failed at the hearing and in her petition to
rai se a spousal defense, nmake a valid challenge to the

appropri ateness of respondent’s intended collection action, or

'Sec. 6330(c)(2)(B) provides:

(b) Underlying liability.--The person may al so raise at the
hearing chall enges to the existence or anount of the underlying
tax liability for any tax period if the person did not receive
any statutory notice of deficiency for such tax liability or did
not ot herw se have an opportunity to dispute such tax liability.
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offer an alternative neans of collection. Consequently, the
af orenenti oned i ssues are deened to be conceded. Rule 331(b)(4).

Petitioner has failed to set forth any grounds on which we
could find that the Appeals Ofice erred in its determ nation
t hat respondent could properly proceed with collection of
petitioner’s 1996 tax liabilities. Accordingly, respondent is
entitled to summary judgnent.

Section 6673(a)(1l) authorizes this Court to require a
t axpayer to pay a penalty not in excess of $25,000 whenever the
taxpayer’s position is frivolous or groundless or the taxpayer
has instituted or pursued the proceeding primarily for del ay.

SEC. 6673. SANCTI ONS AND COSTS AWARDED BY COURTS.

(a) Tax Court Proceedings. --

(1) Procedures instituted primarily for del ay,
etc.--whenever it appears to the Tax Court that-—-

(A) proceedings before it have been
instituted or mai ntained by the taxpayer primarily
for del ay,

(B) the taxpayer’s position in such
proceeding is frivolous or groundl ess, or

(O© the taxpayer unreasonably failed to
pursue avail able adm nistrative renedies,
the Tax Court, in its decision, nay require the
taxpayer to pay to the United States a penalty not
in excess of $25, 000.
Petitioner appears to have instituted or maintained the
instant case primarily as a protest against the Federal incone

tax. See, e.g. United States v. Studley, 783 F.2d 934, 937 (9th
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Cr. 1986)(taxpayer’s argunment that he is not a taxpayer is

frivolous); Tolotti v. Conm ssioner, T.C Menp. 2002-86

(taxpayer’s argunent that Conm ssioner must identify
constitutional and statutory provisions that nake taxpayer |iable
for Federal income tax is frivolous), affd. 70 Fed. Appx. 971
(9th Gr. 2003). W shall not refute frivolous argunents with

copious citation and extended discussion. WIllians v.

Comm ssioner, 114 T.C 136, 138-139 (2000) (citing Crain v.

Comm ssioner, 737 F.2d 1417, 1417 (5th Gr. 1984)). Respondent

informed petitioner that petitioner risked nonetary penalty by
maki ng such argunents, but petitioner continued to waste the
l[imted resources of the Federal tax system Consequently,
pursuant to section 6673(a)(1l), we shall require petitioner to
pay to the United States a penalty of $10, 000.

To reflect the foregoing,

An appropriate order and

decision will be entered.




