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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: Petitioners filed a petition with this Court
in response to a Notice of Determ nation Concerning Collection
Action(s) Under Sections 6320 and/or 6330 (notice of

determ nation) for 1984.! Pursuant to section 6330(d),

1 Unless otherwi se indicated, all section references are to
(continued. . .)
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petitioners seek review of respondent’s determ nation. The
i ssues for decision are: (1) Wether respondent provided the
requi site notices of the adm nistrative and judicial proceedings
Wi th respect to petitioners’ incone tax liability for 1984; (2)
whet her petitioners are liable for the increased rate of interest
on tax-notivated transactions under section 6621(c);?2 (3) whether
respondent abused his discretion in failing to abate interest
under section 6404(e); and (4) whether petitioners are |liable for
the addition to tax under section 6651(a)(3).
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the attached exhibits are

i ncorporated herein by this reference.?

Y(...continued)
the Internal Revenue Code (Code), as anended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
Anpbunts are rounded to the nearest doll ar.

2 Before the Tax Reform Act of 1986, Pub. L. 99-514, sec.
1511(a), 100 Stat. 2744, subsec. (c) of sec. 6621 was desi gnated
subsec. (d). The additional interest applies only after Dec. 31,
1984. Sec. 6621(c) was repealed as of Dec. 31, 1989, by the
Omi bus Budget Reconciliation Act of 1989, Pub. L. 101-239, sec.
7721(b), 103 Stat. 2399.

3 Respondent reserved relevancy and materiality objections
to par. 41 of the stipulation of facts. Fed. R Evid. 402
provi des the general rule that all relevant evidence is
adm ssi ble, while evidence which is not relevant is not
adm ssible. Fed. R Evid. 401 defines rel evant evidence as
“evi dence having any tendency to nmake the exi stence of any fact
that is of consequence to the determ nation of the action nore
probable or | ess probable than it would be wi thout the evidence”.

(continued. . .)
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Petitioners resided in |Idaho when they filed their petition.
In 1984, petitioner Frank B. Kinball (M. Kinball) becane a
partner in Desert Flane G owers (DFG, a partnership whose tax
matters partner was Frederick H Behrens (M. Behrens).

DFG i ssued petitioners Schedule K-1, Partner’s Share of
| ncone, Credits, Deductions, etc., for 1984.% The Schedul e K-1
reflected petitioners’ shares of DFG s | osses from*“qualified
i nvest ment expenses”. Petitioners’ 1984 Federal incone tax
return reported total partnership |osses from DFG of $52, 500.
Respondent received the return on June 27, 1985.

On April 10, 1991, respondent issued DFG a notice of final
partnership adm ni strative adjustnment (FPAA) for its 1984 and
1985 tax years. This FPAA was nmailed to petitioners on May 13,

1991.

3(...continued)
W find that the stipulation neets the threshold definition of
rel evant evidence and is adm ssible. The Court will give the
stipulation only such consideration as is warranted by its
pertinence to the Court’s analysis of petitioners’ case.

Petitioners objected to several of the stipulations on the
basis of relevancy and authenticity. These contested
stipul ati ons have had no inpact on our ultimte findings of fact
or on the outcone of this case.

4 The Schedule K-1 for 1984 was issued to M. Kinball.
However, petitioners jointly filed their Federal incone tax
returns for all relevant years. The notice of determ nation was
also jointly addressed to petitioners. To avoid confusion, we
w Il address the schedules, returns, and forns as if they were
issued jointly to petitioners.
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On July 10, 1991, Chester Boggs, a participating partner in
DFG filed a petition for reviewwith the Tax Court in response

to the FPAA. Desert Flane Growers v. Comm ssioner, docket No.

15052-91 (the DFG case).
On Novenber 24, 1998, we entered an order in Agri-Ca

Venture Associates v. Conm ssioner, docket No. 12530-90, and

related listed cases, including the DFG case, requiring
respondent to provide witten notification to all tax matters
partners under Rule 248(c)(2)(C. On Decenber 21, 1998,
respondent provided the notice required by this order to M.
Behr ens.

On Cctober 4, 1999, the DFG case was called fromthe
cal endar for trial. On Novenber 17, 1999, the Court entered an
order holding that partners who did not appear at that trial were
wthdrawn fromthe Court’s records as participating partners. As
aresult, the only remaining participating partners under Rule
247(b) were the tax matters partners.

On July 19, 2001, this Court granted respondent’s notion for
entry of decision pursuant to Rule 248(b) relating to tax years

1984 and 1985 in Coachella Fruit G owers v. Comm ssioner, docket

No. 12531-90 (including the DFG case). The notion states, at
paragraph 9, that each partner of a partnership at issue who
nmeets the interest requirenments of section 6226(d) is deened to

be a party to the partnership proceedi ng and bound by the
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decision. On the sane day, this Court entered a decision in the
DFG case for tax years 1984 and 1985. The decision reduced DFG s
1984 Farm ng Expenses from $2, 681, 388 to $1, 526,923 and its
liabilities from $2, 145,111 to $443,382. In relevant part the
decision stated that (i) the adjustnents to DFG s inconme and
expenses were attributable to transactions which | acked econom c
subst ance under section 6621(c)(3)(A(v), (ii) $1,701, 729 of
DFG s reported liabilities |acked econom c substance, and (iii)
the assessnent of any deficiencies in income tax attributable to
the adjustnents to DFG s partnership itens for tax years 1984 and
1985 is not barred by the statute of Iimtations provisions of
section 6229.

On August 10, 2001, M. Behrens mailed a letter to
petitioners and other “limted partners” of DFG that explained
t he deci sion under Rule 248(b) and advi sed that no partner
objected to the settlenment. The letter also inforned petitioners
of a previous letter sent April 30, 2001, that detailed the terns
of the pending settlenent. Finally, the letter explained that
petitioners shoul d expect to receive a bill fromrespondent
within 9 nonths of Cctober 17, 2001, when the decision would
becone fi nal

On July 25, 2002, respondent sent petitioners a Form 4549A-

CG Inconme Tax Exam nation Changes, reflecting changes nade for
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petitioners’ 1984 tax year resulting fromthe orders and
deci sions entered pursuant to the DFG case.

On August 19, 2002, respondent assessed a deficiency in
petitioners’ income tax of $8,927 and sent petitioners a demand
for paynment. Respondent al so determ ned that for 1984
petitioners were liable for additional interest on tax-notivated
transactions under section 6621(c), |RC 1986.

On February 23, 2004, respondent assessed for 1984 an
addition to tax of $1,562 under section 6651(a)(3) for failure to
tinmely pay.

On March 7, 2005, respondent issued petitioners a Final
Notice--Notice of Intent to Levy and Notice of Your Rights to a
Hear i ng.

On April 5, 2005, petitioners submtted a Form 12153,

Request for a Collection Due Process (CDP) or Equival ent Heari ng.
Petitioners clainmed that they had received i nproper notice
regardi ng the deficiency and that respondent erred in determ ning
the interest and addition to tax.

On June 6, 2005, respondent processed a check from
petitioners in the amount of $8,927 in paynent of the additi onal
assessnment of income tax for 1984. Petitioners sent a letter
with the check explaining that the addition to tax and interest

were not paid because they were contested.
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On May 11, 2006, respondent issued petitioners a notice of
determ nation. Respondent determ ned that petitioners had not
established that an error or delay occurred in the performance of
a mnisterial act by respondent under section 6404(e)(1) and that
the terns of settlenent in the DFG case included the assessnent
of tax-notivated interest under section 6621(c). Respondent also
determ ned that he conplied with all requirements to provide
notice to petitioners. 1In response to this notice, petitioners
filed their petition with this Court on June 12, 2006. A trial
was held on June 4, 2007 in Spokane, Washi ngton.

OPI NI ON

St andard of Revi ew

To determine the correct standard of review in a case
instituted under sections 6320 and 6330 where the taxpayers
contest the underlying tax liability, the Court nust first
deci de whet her the taxpayers’ underlying tax liability is

properly at issue. Sego v. Conm ssioner, 114 T.C. 604, 610

(2000); Goza v. Conmm ssioner, 114 T.C. 176, 181-182 (2000). The

term “underlying tax liability” under section 6330(c)(2)(B)
i ncl udes anounts sel f-assessed under section 6201(a), together

with penalties and interest. Sec. 6201(a)(1l); Montgonery v.

Commi ssioner, 122 T.C. 1, 9 (2004); sec. 301.6203-1, Proced. &

Adm n. Regs.
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The anobunt of the underlying tax liability may be placed at
issue if the taxpayer did not receive a statutory notice of
deficiency or otherw se have an opportunity to dispute the tax

l[tability. Sec. 6330(c)(2)(B); see Behling v. Comm ssioner, 118

T.C. 572, 576-577 (2002). Petitioners were not issued a notice
of deficiency for the section 6621(c) increased interest and the
section 6651(a)(3) addition to tax and did not have a prior
opportunity to dispute their underlying tax liability for 1984.
Therefore the proper standard of review for respondent’s

determ nation of petitioners’ underlying tax liability is de

novo. See Sego v. Commi ssioner, supra at 609-610.

1. Requi site Notice

Petitioners argue that they should not be liable for the
increased interest and the addition to tax because respondent did
not provi de adequate notice of their income tax deficiency and
because they were not infornmed about proceedings in the DFG case.
W di sagree.

Under section 6226(c) and Rule 247(a), every partner of a
partnership involved in a readjustnent action is deened to be a
party to that action and may as a rule participate in the

litigation. Chef’'s Choice Produce, Ltd. v. Conmm ssioner, 95 T.C.

388 (1990). As partners of DFG during 1984, petitioners were

parties to the partnership-1level proceeding in the DFG case. See
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sec. 6226(c). The record indicates that respondent conplied with
all of his notice requirenents in the DFG case.

Under Rule 248(b), M. Behrens was required to nai
petitioners the notion for entry of decision. Petitioners had 60
days fromthe filing of the notion for entry of decision on Apri
16, 2001, to object to the notion. It is unclear whether M.
Behrens sent petitioners the notion in time for themto object.

However, petitioners’ receipt of M. Behrens letter dated
August 10, 2001, indicates that petitioners were notified of the
settlenment in tine to appeal. Petitioners had 90 days fromthe
date the decision was entered pursuant to respondent’s notion on
July 19, 2001, to file an appeal, but they failed to do so.

Even if M. Behrens had failed to alert petitioners to the
proceedi ngs in the DFG case, the Court would reject their
argunent here. The failure of the tax matters partner to provide
any notice or performany act required on behalf of a partner
under subchapter C of the Code, Tax Treatnent of Partnership
Itens, does not affect the applicability of any proceedi ng or
adj ust rent under subchapter C to that partner. Sec. 6230(f).
Respondent provi ded adequate notice to M. Behrens in the DFG
case, and petitioners may not chall enge their underlying

liability on the grounds that the notice they were provi ded by

M. Behrens in the DFG case was i nadequate. See Hudspath v.
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Comm ssioner, T.C Menp. 2005-83, affd. 177 Fed. Appx. 326 (4th

Gr. 2006).

[1l1. Interest on Tax-Mtivated Transactions

Respondent determ ned that petitioners were |iable for
section 6621(c) interest. Respondent did not issue a notice of
deficiency because he treated the interest as a conputati onal
matter. Petitioners have not previously had the opportunity to
di spute their liability for section 6621(c) interest. Therefore,
section 6330(c)(2)(B) does not bar review of petitioners’
underlying tax liability as it relates to section 6621(c)

i nterest.

Section 6621(c) applies an increased rate of interest on
subst anti al underpaynents of tax resulting fromtax-notivated
transactions. For purposes of section 6621(c), a “substanti al
under paynent attributable to tax notivated transacti ons” neans
any underpaynent of tax attributable to one or nore tax-notivated
transactions if the anount of the underpaynent exceeds $1, 000.
Sec. 6621(c)(2). Tax-notivated transactions include any
val uation overstatenments wthin the nmeaning of former section
6659(c) or any sham or fraudul ent transaction. Sec.
6621(c) (3) (A (i), (v).

A. Tax Court Jurisdiction Generally

The Tax Court is a court of limted jurisdiction, and we may

exercise our jurisdiction only to the extent authorized by
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Congress. Sec. 7442; Moore v. Comm ssioner, 114 T.C 171, 175

(2000); Naftel v. Conm ssioner, 85 T.C. 527, 529 (1985).

Al t hough neither party has contested our jurisdiction,
jurisdiction may not be conferred upon the Court by agreenent of

the parties. See dark v. Conm ssioner, 125 T.C 108, 109

(2005); Neely v. Conm ssioner, 115 T.C 287, 291 (2000); Naftel

V. Conm ssioner, supra at 530. Wether the Court has

jurisdiction to decide an issue is a matter that this Court or a

Court of Appeals may decide at any tine. dark v. Conm Sssioner,

supra at 109; Raynond v. Conm ssioner, 119 T.C 191, 193 (2002).

However, River City Ranches #1 Ltd. v. Commi ssioner, 401 F. 3d

1136 (9th G r. 2005), affg. in part and revg. in part T.C Meno.
2003-150, indicates that our jurisdiction to determ ne
petitioners’ liability for section 6621(c) interest in this
partner-1level proceeding may be |limted.

B. Partnership Iltens Versus Affected Itens and the Court’s

Jurisdiction To Determ ne the Character of a
Part nershi p’'s Transacti ons

Congress enacted the partnership audit and litigation
procedures to provide a method to uniformy adjust itens of
partnership incone, |oss, deduction, or credit that would affect
each partner. See Tax Equity and Fiscal Responsibility Act of
1982, Pub. L. 97-248, sec. 402(a), 96 Stat. 648. The statute
makes a distinction between partnership itenms and nonpartnership

itens, or “affected itens”. The tax treatnent of partnership
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itenms may be determned only in a partnership-1level proceeding,
while the tax treatnment of affected itens may be determ ned only

in a partner-level proceeding. See sec. 6221; Affiliated Equip.

Leasing Il v. Conmm ssioner, 97 T.C 575, 576 (1991); Sparks v.

Comm ssioner, 87 T.C. 1279, 1284 (1986); Maxwell v. Conm ssioner,

87 T.C. 783, 789 (1986). This Court has previously held that
section 6621(c) interest is an affected itemwhich may require
findings of fact peculiar to a particular partner and as such
cannot be determined in a partnership-level proceeding.® See,

e.g., Affiliated Equip. Leasing Il v. Conm ssioner, supra at 578-

579: N.C.F. Enerqy Partners v. Conm ssioner, 89 T.C 741, 745-746

(1987).

In River Cty Ranches #1 Ltd. v. Conm ssioner, T.C. Menp.

2003- 150, a partnership-1evel proceeding involving Hoyt sheep
breedi ng partnerships, the taxpayers argued that the Tax Court
has jurisdiction over section 6621(c) interest at the partnership

level. Citing Affiliated Equip. Leasing Il and N.C F. Eneragy

Partners, the Tax Court concluded that it |lacked jurisdiction to

> The Taxpayer Relief Act of 1997 (TRA 1997), Pub. L. 105-
34, sec. 1238(b)(1), 111 Stat. 1026, anended sec. 6226(f) and
expanded this Court’s jurisdiction in partnership-I|evel
proceedi ngs to include the applicability of “any penalty,
addition to tax, or additional anmpbunt” related to the adjustnent
of a partnership item This anendnent to sec. 6226(f) is
effective only for partnership taxable years ending after Aug. 5,
1997, and does not apply to the years at issue in the instant
case. TRA 1997 sec. 1238(c), 111 Stat. 1027.
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decide the applicability of section 6621(c) interest in a
part nershi p-1evel proceeding.?®
The U. S. Court of Appeals for the Ninth Crcuit reversed the
Tax Court on the section 6621(c) interest issue. Rver Cty

Ranches #1 Ltd. v. Commi ssioner, 401 F.3d at 1143-1144. The

Court of Appeal s stated:

A partnership’s tax itens, which determ ne the
partners’ taxes, are litigated in partnership

proceedi ngs--not in the individual partners’ cases. 26
US C 8§ 6221 * * *,

The nature of the partnerships’ transactions
[i.e., whether the transactions were tax notivated] is
a “partnership itenf * * *. As a “partnership item”
the character of the partnerships’ transactions is
within the Tax Court’s scope of review

The Tax Court erred in holding that it had no
jurisdiction to make findings concerning the character

of the partnerships’ transactions, for purposes of the

26 U.S.C. 8 6621 penalty-interest provisions.

Accordingly, we remand for the court to make such

findings. [Enphasis added.]

Petitioners resided in |Idaho when they filed their petition,
and, absent stipulation to the contrary, appeal of this case
woul d be to the Court of Appeals for the Ninth Crcuit. Because
that Court of Appeals has held that, for purposes of the section
6621 increased interest provisions the character of a

partnership’s transactions is a partnership item we wll treat

6 Like the instant case, River City Ranches #1 Ltd. v.
Comm ssioner, T.C Meno. 2003-150, affd. in part and revd. in
part 401 F.3d 1136 (9th Cr. 2005), involved tax years ending on
or before Aug. 5, 1997. Thus, the expanded jurisdiction under
TRA 1997 did not apply. See TRA 1997 sec. 1238(c).
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DFG s transactions as if they were partnership itens for purposes

of determning our jurisdiction in this case. See id.; Golsen v.

Comm ssioner, 54 T.C. 742, 757 (1970), affd. 445 F.2d 985 (10th

Gr. 1971).

C. Character of DFG s Transactions and the Statute of
Li m tations

Section 6621(c) interest has both a partnership item
conponent to be determ ned at the partnership |l evel and affected
item conponents to be determned at the partner level. Ertz v.

Conmi ssioner, T.C. Menp. 2007-15; see also R ver City Ranches #1

Ltd. v. Comm ssioner, 401 F.3d at 1144. The partnership item

conponent is the character of the partnership’ s transactions;
i.e., whether the transactions were tax notivated. See River

City Ranches #1 Ltd. v. Conmm ssioner, 401 F.3d at 1144. The

affected item conponents are the anount of the partner’s
under paynent of tax attributable to the partnership’s tax-
noti vated transactions and whet her that underpaynent is
substantial. See sec. 6621(c)(2).

The determnation that DFG s transactions were tax notivated
is a prerequisite to determning petitioners’ liability for
section 6621(c) interest. Respondent asks us to use the decision
of the Tax Court in the DFG case to determ ne that DFG s
transactions were tax notivated.

Petitioners argue that respondent was required to show tax

notivation under the tests of section 6621(c)(3)(B) in Form
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4549A-CG. 7 Petitioners also contend that the statute of
[imtations provisions under section 6229 bar respondent from
raising the tax notivation i ssue and assessi ng section 6621(c)
interest in the instant case.

Respondent’s theory is nore persuasive. In the DFG case we
found that DFG s transactions “lacked econom ¢ substance” under
section 6621(c)(3)(A)(v). Because they |acked economc
subst ance, they also constituted tax-notivated transactions under
section 6621(c)(3). Unlike Ertz, where the partnership-1|evel
proceeding failed to determ ne whether the partnership’ s
transactions were tax notivated, the DFG case determ ned DFG s
transactions were tax notivated.

Because DFG s transactions were tax notivated, it falls
Wi thin our jurisdiction to determ ne whether the affected item

conponents of section 6621(c) are all present. See River Cty

Ranches #1 Ltd. v. Commi ssioner, 401 F.3d at 1144; Ertz v.

Conmi ssi oner, supra. The record indicates that all of

petitioners’ underpaynent was attributable to DFG s tax-notivated
transactions. Likew se, this underpaynent was substanti al
because it was greater than $1,000. See sec. 6621(c)(2). Thus,

respondent properly assessed section 6621(c) interest.

" Petitioners allege that respondent was required to show
the ratio of petitioners’ tax benefits to cash invested and the
nmet hods used to pronote DFG s transacti ons under sec.
6621(c)(3)(B) in order to assess an interest penalty. As
expl ai ned bel ow, petitioners are m staken.
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Petitioners’ reliance on section 6621(c)(3)(B)(i) is
m spl aced. Section 6621(c)(3)(B) distinguishes “other types of
transactions” that may also be treated as tax notivated. Because
we found in the DFG case that DFG engaged in tax-notivated
transacti ons under section 6621(c)(3)(A)(v), a provision
enconpassi ng “any sham or fraudul ent transaction”, there is no
need for us to make a finding of tax notivation under section
6621(c)(3)(B)(i). For purposes of section 6621(c)(3)(A(v), a
transaction devoid of econom c substance is considered a sham

transaction. E.g., Friendship Dairies, Inc. v. Conm ssioner, 90

T.C. 1054, 1068 (1988). Respondent was under no obligation to
list on Form 4549A-CG the facts explaining why DFG s transacti ons
were tax notivat ed.

Petitioners are also unable to find refuge under the statute
of limtations. As stated supra p. 5, the issue of whether the
period of limtations on assessnent had expired was determned in
respondent’s favor in the partnership-Ilevel proceeding of the DFG

case. See Cenesis Ol & Gs v. Conmissioner, 93 T.C. 562, 566

(1989). Additionally, the limtations period on the
conput ati onal adjustnent of petitioners’ inconme had not expired
because the tax was tinely assessed after the decision in the DFG
case becane final. See sec. 6229(d).

Utimtely, because DFG engaged in tax-notivated

transactions and petitioners’ underpaynent is both attributable
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to those transactions and substantial, petitioners are liable for
t he additional 20-percent interest inposed under section 6621(c).

| V. | nt er est Abat enent

Petitioners claimthat respondent abused his discretion in
failing to abate interest under section 6404(e). Section
6404(e) (1) provides that the Conm ssioner nmay abate
t he assessnent of interest on paynent of tax to the extent a
delay in paynent is attributable to any error or delay by an
of ficer or enployee of the Internal Revenue Service in performng
a mnisterial act.® Section 301.6404-2(b)(2), Proced. & Adm n.
Regs., defines a “mnisterial act” as:

a procedural or nechanical act that does not involve

t he exercise of judgnent or discretion, and that occurs

during the processing of a taxpayer’s case after al

prerequisites to the act, such as conferences and
review by supervisors, have taken place. A decision
concerning the proper application of federal tax |aw

(or other federal or state law) is not a mnisterial

act .

The Court may order abatenment if the Conm ssioner abuses his

discretion by failing to abate interest. Sec. 6404(h)(1).°

8 The Taxpayer Bill of Rights 2 (TBOR 2), Pub. L. 104-168,
sec. 301(a), 110 Stat. 1457 (1996), anended sec. 6404(e) to
permt abatenent of interest for “unreasonable” error and del ay
in the performance of a “mnisterial or managerial” act. The
anendnents to sec. 6404(e) apply to interest accruing with
respect to deficiencies or paynents for taxable years begi nning
after July 30, 1996. See TBOR 2 sec. 301(c), 110 Stat. 1457.
Thus, the anendnents do not apply to the instant case. See
Whodral v. Comm ssioner, 112 T.C 19, 25 n.8 (1999).

® Fornmerly sec. 6404(g), applicable to requests for
(continued. . .)
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Section 6404(e) requires petitioners not only to identify an
error or delay caused by a mnisterial act on respondent’s part,
but also to identify a specific period over which interest should
be abated as a result of the error or delay. See Krugman v.

Comm ssioner, 112 T.C 230, 237-240 (1999); Donovan v.

Conmi ssioner, T.C. Menp. 2000-220.

Petitioners have not identified, and the record contains no
evi dence that respondent conmtted, any erroneous or dilatory
acts requiring abatenent of interest. The extensive exam nation
of a partnership which results in delays in the processing of the
cases of individual taxpayers who invested in the partnership is

not considered a mnisterial act. Lee v. Comm ssioner, 113 T.C.

145, 150-151 (1999). Thus, the Court concl udes respondent's
decision not to abate interest is not an abuse of discretion.

V. Addition to Tax

Section 6651(a)(3) inposes an addition to tax for
failure to pay any anount in respect of any tax required to be
shown on a return which is not so shown, within 21 cal endar days
fromthe date of notice and demand for paynment. The addition to
tax under section 6651(a)(3) is 0.5 percent of tax if the failure
to pay is for not nore than 1 nonth, with an additional 0.5

percent for each additional nonth or fraction thereof during

°C...continued)
abatenent after July 30, 1996. TBOR 2 sec. 302, 110 Stat. 1457.
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whi ch such failure to pay continues, not to exceed 25 percent in
the aggregate. The failure to pay penalty thus may continue to
accrue for up to 50 nonths, until paynent. The addition to tax
is inposed unless the taxpayer establishes that the failure was
due to reasonabl e cause and not willful neglect. Reese v.

Comm ssioner, T.C Menp. 2006-21, affd. 201 Fed. Appx. 961 (4th

Cr. 2006).

Petitioners argue that the section 6651(a)(3) addition to
tax cannot be applied because they did not receive a notice of
deficiency wwth respect to their 1984 return. Petitioners are
m st aken. Section 6651(a)(3) additions are attributable to
anounts that have al ready been assessed but renmai n unpaid, and
therefore the Comm ssioner may collect such additions by notice
and demand w t hout assessnent and without recourse to the

deficiency procedures. Reese v. Conm sSioner, supra.

The record indicates that the tax due for 1984 was assessed
after notice and demand on August 19, 2002, and was not paid
until June 6, 2005. Petitioners have all eged no reasonabl e cause
for their failure to pay during this period. Thus, petitioners
are liable for the addition to tax under section 6651(a)(3).

VI . Concl usion

We find that respondent conplied with all of his
requirenents to provide notice under the |law and therefore did

not abuse his discretion in proceeding wwth the |evy action.
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Furt her, because DFG engaged in tax-notivated transactions, we
have the jurisdiction to find that petitioners’ underpaynent is
both attributable to those transactions and substantial. Thus,
we hold that petitioners are liable for the interest penalty
under section 6621(c). Finally, we hold that respondent’s
refusal to abate the interest penalty was not an abuse of
di scretion, and petitioners are also subject to the addition to
tax under section 6651(a)(3).

I n reaching our holdings herein, we have consi dered al
argunents nade, and, to the extent not nentioned above, we find
themto be noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




