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R found additional interest inconme, disallowed certain
busi ness expense deductions and item zed deductions P
clainmed on his 2005 tax return, and determ ned a defici ency
in incone tax and an accuracy-rel ated penalty under sec.
6662(a), |I.R C, for P s 2005 tax year.

Held: Pis |liable for the deficiency to the
extent deci ded herein.

Hel d, further, Pis liable for the accuracy-rel ated
penal ty under sec. 6662(a), |.R C.
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redeterm nation of an inconme tax deficiency and a section
6662(a) accuracy-related penalty that respondent determ ned for
petitioner’s 2005 tax year.! After concessions by the parties,?
the issues for determnation are: (1) \Wether petitioner is
entitled to certain deductions clainmed on Schedule C, Profit or
Loss From Busi ness; (2) whether petitioner is entitled to a

deduction clai med on Schedule A, |tem zed Deductions, for

Unl ess ot herwi se indicated, all section references are to
t he I nternal Revenue Code of 1986, as anended and in effect for
the year at issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

2At the recall of this case on Mar. 8, 2010, the parties
presented a stipulation of settled issues which is incorporated
by this reference. The parties |later agreed to two additional
oral stipulations which were read into the record at trial on
Mar. 12, 2010, and which are also incorporated by this reference.
The parties agreed to the followng: (1) Petitioner is entitled
to a $1, 750 Schedul e C deduction for insurance expenses; (2)
petitioner is liable for income taxes on $2,301 of interest
incone; (3) petitioner is not entitled to a $38, 740 Schedule C
deduction for wage expenses; (4) petitioner is entitled to a
$1, 200 Schedul e C deduction for travel expenses; (5) petitioner
is entitled to a $13,418 Schedul e C deduction for |egal and
pr of essi onal services expenses; (6) petitioner is entitled to a
$55, 177 Schedul e C deduction for comr ssions and fees expenses;
(7) petitioner is not entitled to a $40,000 deduction for self-
enpl oyed SEP, sinple, and qualified plans expenses; (8)
petitioner is not entitled to a $3,228 Schedul e A deduction for
home nortgage interest; (9) petitioner is entitled to an $8, 170
Schedul e C deduction for car and truck expenses; and (10)
petitioner is entitled to a $5, 168 Schedul e C deduction for neals
and entertai nnent expenses, conputed after the 50 percent
limtation.
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charitable contributions; and (3) whether petitioner is liable
for a section 6662(a) accuracy-rel ated penalty.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated. The stipul ated
facts, wth acconpanying exhibits, are incorporated herein by
this reference. At the tine his petition was filed, petitioner
resided in California.

During 2005 petitioner worked as a real estate agent,
working at two different agencies during the year. He began the
2005 tax year working at Mossler, Deasy, & Doe but then
transferred to Hlton & Hyl and.

Petitioner hired Raul Urquiola to prepare his 2005 Form
1040, U.S. Individual Income Tax Return. M. Urquiola graduated
fromCalifornia State University in 1974 with a degree in
accounting. M. Urquiola did not prepare tax returns full tine;
rather, he did it “on the side”. Petitioner told M. U quiola
that his files were unorgani zed; but M. Urquiola assured
petitioner that if he brought his source docunentation, they
woul d “go through it together”. Petitioner, who had never
prepared a tax return, relied entirely on M. Urquiola to prepare
his 2005 tax return.

Respondent received petitioner’s 2005 Form 1040 on June 5,
2006. On the attached Schedule C, petitioner reported gross

recei pts or sales of $608,683 and cl aimed total business expense
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deductions of $335,942. On the attached Schedul e A, petitioner
clained total item zed deductions of $38, 859.
Respondent inter alia disallowed $231, 445 of petitioner’s
cl ai med Schedul e C deductions and $21, 197 of petitioner’s clained
Schedul e A deductions and on August 19, 2008, issued a notice of
deficiency showing a deficiency in incone tax of $105,889 and a
section 6662(a) accuracy-related penalty of $21,177.80 for
petitioner’s 2005 tax year. Petitioner tinely petitioned this
Court. Trial was held on March 12, 2010, in Los Angel es,
California. The parties have conceded several issues. See supra
note 2. The renaining issues center around whether petitioner
has adequately substantiated certain deductions that he cl ai ned
on Schedules A and C of his 2005 tax return and the applicability
of the section 6662(a) accuracy-related penalty.
OPI NI ON

Prelimnary Evidentiary Mutters

At trial petitioner attenpted to introduce into evidence
stipul ated Exhibits 3-P through 8-P, 10-P, and 12-P, which in the
stipulations noted certain objections by respondent. Respondent
objected, and the Court reserved ruling on the admssibility of
the exhibits. W apply the Federal Rules of Evidence applicable
in nonjury trials in the U S District Court for the D strict of

Col unbia. Sec. 7453; Rule 143(a); see dough v. Conm ssioner,

119 T.C. 183, 188 (2002).



A. Exhibits 3-P and 4-P

Exhibit 3-P is a one-page docunent dated February 1, 2010,
entitled “Aaron B. Kirman Profit & Loss January through Decenber
2005”. Exhibit 4-P is a 66-page docunent dated February 1, 2010,
entitled “Aaron B. Kirman General Ledger as of Decenber 31,
2005”. Respondent, in the stipulation, objected to both exhibits
on the grounds of hearsay and rel evancy, and at trial on the
addi ti onal ground of authentication.

Rul e 801(c) of the Federal Rules of Evidence defines
“Hearsay” as “a statenent, other than one nmade by the decl arant
while testifying at the trial or hearing, offered in evidence to
prove the truth of the matter asserted.” Hearsay is generally
excl uded from evidence unl ess an exception applies. See Fed. R

Evid. 802; Snyder v. Comm ssioner, 93 T.C 529, 532 (1989).

Rul e 401 of the Federal Rules of Evidence defines “Rel evant
evi dence” as “evidence having any tendency to nake the existence
of any fact that is of consequence to the determ nation of the
action nore probable or |ess probable than it would be w t hout
t he evi dence.”

Rul e 901(a) of the Federal Rules of Evidence provides that
“The requirenent of authentication or identification * * * is
satisfied by evidence sufficient to support a finding that the
matter in question is what its proponent clainms.” Rule 901(b) of

the Federal Rules of Evidence sets forth a nonexclusive |ist of
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“exanpl es of authentication or identification conformng wth the
requi renments of [rule 901]".

We first address respondent’s assertion that Exhibits 3-P
and 4-P were not properly authenticated. 1In the stipulation, the
parties stipulated that “all exhibits referred to herein and
attached hereto nay be accepted as authentic and are incorporated
inthis stipulation and nade a part hereof; provided, however,
that either party has the right to object to the adm ssion of any
such facts and exhibits in evidence on the grounds of materiality
and rel evancy”. Therefore, we find that respondent has conceded
the authenticity of all the stipulated exhibits.

We now turn to respondent’s hearsay objection. W find that
Exhibits 3-P and 4-P are hearsay. W have not found an
applicabl e exception to the hearsay rule, nor has petitioner
advanced one. Petitioner mght conceive that Exhibit 4-Pis a
record of his regularly conducted activities. However, because
Exhi bit 4-P was not nmade “at or near the tinme” the expenses
listed on Exhibit 4-P were allegedly incurred, it does not fal
within the exception to hearsay for records of regularly
conducted activities. See Fed. R Evid. 803(6).

Finally, we |look to see whether rule 1006 of the Federal
Rul es of Evidence, which provides that the contents of vol um nous
witings that cannot conveniently be examned in court may be

presented in the formof a chart, summary, or calculation, is
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grounds for admtting either exhibit. W find that rule 1006
does not justify the adm ssion of this evidence. Petitioner

provi ded no informati on about who created either exhibit or when
either was created. He further provided no information about the
sources of all of the anmpbunts listed in Exhibit 3-P. Wile we
can ascertain that nost of the anpbunts listed in Exhibit 4-P cane
from Exhibits 5-P and 6-P, there is information in Exhibit 4-P
such as payee nanes that we do not know t he source of.
Additionally, Exhibit 4-P is a breakdown of petitioner’s
expenses, yet petitioner never provided information as to how he
categori zed each expense. Accordingly, we sustain respondent’s
objections to Exhibits 3-P and 4-P.

B. Exhibits 5-P, 6-P, 7-P, and 8-P

Exhibit 5-P is copies of petitioner’s nonthly American
Express credit card statenents for January 3 through Decenber 18,
2005. Exhibit 6-P is copies of petitioner’s nonthly bank
statenents for a Platinum Checki ng Account at Washi ngton Mt ual
Bank for Decenber 21, 2004, through Decenber 20, 2005. Exhibit
7-P is copies of petitioner’s nonthly bank statenments for a Gold
Overdraft Line of Credit Checking Account at Washi ngton Mt ual
Bank for Decenber 8, 2004, through Decenber 7, 2005. Exhi bit 8-
P is copies of petitioner’s nmonthly bank statenments for a
Portfolio Managenment Account with Wells Fargo for January 1

t hrough Decenber 31, 2005.
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Respondent objected to Exhibits 5-P through 8-P on the
grounds of hearsay, relevancy, and authentication. As discussed
above, we find that respondent has conceded the authenticity of
the disputed exhibits. Al four exhibits are rel evant because
they tend to make the issue of whether petitioner incurred and
pai d deducti bl e expenses nore or |less likely.

Wth regard to the hearsay objection, respondent asserts
that the exhibits do not fit within rule 803(6) of the Federal
Rul es of Evi dence because petitioner has not provided
decl arations or certifications that the four exhibits neet the
requi renents of that rule.

Rul e 803(6) of the Federal Rules of Evidence is a hearsay
exception for records of regularly conducted activity. Pursuant
to rule 803(6), the follow ng are not excluded on the basis of
hear say:

A menorandum report, record, or data conpilation, in any

form of acts, events, conditions, opinions, or diagnoses,

made at or near the tinme by, or frominformation transmtted

by, a person with know edge, if kept in the course of a

regul arly conducted business activity, and if it was the

regul ar practice of that business activity to nake the

menor andum report, record or data conpilation, all as shown

by the testinony of the custodian or other qualified

W tness, or by certification that conplies with Rule
902(11), 902(12), or a statute permtting certification

* * %

Under rules 902(11) and (12) of the Federal Rul es of
Evi dence, a certification includes a witten declaration of a

custodi an or other qualified person certifying that a record
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(A) was made at or near the tinme of the occurrence of
the matters set forth by, or frominformation transmtted
by, a person with know edge of those matters;

(B) was kept in the course of the regularly conducted
activity; and

(C© was made by the regularly conducted activity as a
regul ar practi ce.

Petitioner did not provide any declarations or
certifications that Exhibits 5-P through 8-P neet the
requi renents of rule 803(6) of the Federal Rules of Evidence.
Consequent |y, respondent was never afforded a fair opportunity to
chal l enge them and the underlying exhibits. W recognize that in

gl esby v. Comm ssioner, T.C. Meno. 2011-93, we held that the

busi ness records exception was satisfied when the taxpayer
establ i shed through testinony that receipts froma mai ntenance
shop shoul d be considered the taxpayer’s own busi ness records.
In gl esby, we held it irrelevant that a representative fromthe
mai nt enance shop failed to build a foundation for the receipts.
Here, because we find that rule 807 of the Federal Rul es of
Evi dence provides a basis for admtting Exhibits 5-P through 8-P,
we need not reach a decision as to whether QOgl esby and the cases
cited therein could potentially apply in this case. W note that
petitioner did not testify regarding the docunents or his
busi ness records, unlike the taxpayer in Qgl esby.

Under rule 807 of the Federal Rules of Evidence, hearsay not

covered by the exceptions in rules 803 or 804 of the Federal
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Rul es of Evi dence, but having equival ent circunstanti al
guaranties of trustworthiness, is not excluded by rule 802 of the
Federal Rul es of Evidence

if the court determines that (A) the statenent is offered as

evidence of a material fact; (B) the statenment is nore

probative on the point for which it is offered than any

ot her evidence which the proponent can procure through

reasonabl e efforts; and (C) the general purposes of * * *

[the Federal Rules of Evidence] and the interests of justice

w Il best be served by adm ssion of the statenent into

evi dence. * * *

Rul e 801(a) of the Federal Rules of Evidence defines
“statenment” as “(1) an oral or witten assertion or (2) nonver bal
conduct of a person, if it is intended by the person as an
assertion.” As Exhibits 5-P through 8-P are witten assertions,
they are statements within the nmeaning of rule 807 of the Federal
Rul es of Evi dence.

We find that rule 807 provides a sound basis for admtting
t hese docunents.® W are convinced that the exhibits possess
circunstantial guaranties of trustworthiness equivalent to those

of the other hearsay exceptions. According to their dates, they

were produced by financial institutions at or near the tine the

SFed. R Evid. 807 also provides that “a statenent nay not
be adm tted under this exception unless the proponent of it nmakes
known to the adverse party sufficiently in advance of the trial
or hearing to provide the adverse party with a fair opportunity
to prepare to neet it, the proponent’s intention to offer the
statenent, and the particulars of it, including the nane and
address of the declarant”. Respondent did not argue that he did
not receive the stipulated exhibits in time. Further, it appears
that the exhibits were submtted at | east 2 weeks before trial in
accordance with this Court’s pretrial order
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event recorded occurred, are material, and are probative on the
i ssue of whether petitioner incurred and paid deductible
expenses. Accordingly, we admt Exhibits 5-P through 8-P into

evidence. See Karne v. Conmm ssioner, 673 F.2d 1062, 1065 (9th

Cr. 1982) (rule 807 of the Federal Rules of Evidence authorizes
a court to admt a record into evidence so long as the record is
material, probative, and trustworthy), affg. 73 T.C. 1163 (1980);

see also United States v. Linn, 880 F.2d 209, 216 (9th Cr. 1989)

(the Court of Appeals for the Ninth Grcuit has granted | ower
courts broad discretion to decide whether a particular record is
trustworthy).

C. Exhibit 10-P

Exhibit 10-P is a 34-page docunent apparently printed from
the Internet on February 15, 2010. Each page of Exhibit 10-P
contains information such as prices and closing dates, as well as
handwitten notes, for various houses petitioner clainms to have
sol d during 2005. Respondent objected on grounds of hearsay and
aut hentication. As discussed above, we find that respondent has
conceded that the exhibits were properly authenticat ed.
Petitioner argues that Exhibit 10-P neets the hearsay exceptions
under rules 803(6), 803(8), and 807 of the Federal Rules of
Evi dence.

As wth Exhibits 5-P through 8-P, petitioner provided no

decl aration or certification that Exhibit 10-P neets the



- 12 -
requi renents of rule 803(6) of the Federal Rules of Evidence.
Accordingly, Exhibit 10-P does not neet the rule 803(6) exception
for records of regularly conducted activity. Rule 803(8) of the
Federal Rul es of Evidence provides an exception to the hearsay
rule for: “Records, reports, statenents, or data conpil ations,
in any form of public offices or agencies, setting forth (A the
activities of the office or agency”. Petitioner has not
presented any evidence to establish that the Wb site from which
Exhibit 10-P was printed is that of a public office or agency,
and therefore Exhibit 10-P does not neet the exception to hearsay
provided in rule 803(8) of the Federal Rules of Evidence.

We are not convinced that rule 807 of the Federal Rules of
Evi dence provides a basis for admtting Exhibit 10-P. Exhibit
10-P contains handwitten notes that petitioner never even
attenpted to explain to the Court, and the Wb site from which
it was printed is not generally accessible absent registration
and paynent of a fee. And while Exhibit 10-P does contain prices
of certain properties petitioner sold, a price is not proof of
actual paynent or even who was paid a conm ssion upon sale of the
property. Accordingly, we sustain respondent’s objection that

Exhibit 10-P is hearsay that does not fit within an exception.?*

‘At trial, petitioner placed enphasis on the Wb site from
whi ch Exhibit 10-P was printed, conparing a price listed in
Exhibit 10-P to a stock price, stating: “wthout having a

(continued. . .)
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Even t hough we have found that Exhibit 10-P constitutes
hearsay, we realize that sone of the information in Exhibit 10-P
can be verified and confirned through other publicly available
sources such as county governnent recordi ng and assessnent
records, various real estate listing services, and news nedi a
reports. Therefore, we will, to the extent possible, take
judicial notice that certain properties were sold for certain
prices and on certain dates. See Fed. R Evid. 201(b) (matters
may be so capable of verification by resort to sources whose
accuracy cannot reasonably be questioned as to be beyond
reasonabl e di spute and hence proper subjects of judicial notice).

D. Exhibit 12-P

Exhibit 12-P is a 25-page docunent consisting of third-party
decl arations and invoices. Exhibit 12-P contains 12
decl arations, 3 fromw tnesses and 9 from nonw t nesses.
Respondent objected to the declarations on the grounds of hearsay

that he was prejudi ced because he did not have an opportunity to

4(C...continued)
wi tness here to testify fromthe Securities or Exchange
Comm ssion or an affidavit signed by an enpl oyee of the SEC,
believe the Court m ght be able to consider evidence of the price
of a stock at the time in question.” One problemwth this
Court’s accepting as evidence the price and sell date of houses
l[isted in Exhibit 10-P is that we have found conflicting
information. For exanple, 1900 Westhol ne Avenue is listed in
Exhi bit 10-P as having been sold for $1,475,126 on Feb. 3, 2005,
but other Internet sources apparently list this same property as
havi ng been sold for $1,475,500 on Dec. 14, 2004. The
di screpanci es are exacerbated by the fact that petitioner hinself
and not a third party prepared the information in Exhibit 10-P.
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cross-exam ne the declarants and that petitioner nade no show ng
that the declarants were unavailable. See Fed. R Evid. 804,
806. The declarations fromthe three witnesses follow their
trial testinony and add no new evidence to the record. Wth
regard to the additional declarations, respondent was denied the
chance to cross-exam ne those wi tnesses, and petitioner provided
no evidence that any of the declarants was unavail abl e.

Addi tionally, Exhibit 12-P was not provided to respondent within
14 days of trial. Accordingly, we sustain respondent’s

obj ections to the declarations.

Page 11 of Exhibit 12-P is a declaration of Mchael J Park,
and pages 12 through 22 are invoices of “MJ. PARK GENERAL
CONTRACTOR/ RESI DENTI AL | NSPECTI ON SERVI CE”. Petitioner requested
that the Court admt pages 11 through 22 under the business
records exception to hearsay, asserting that page 11 of Exhibit
12-P neets the declaration or certification requirenment of rule
803(6) of the Federal Rules of Evidence because it was signed and
dated. W are not persuaded by petitioner that signing and
dating sonething satisfies rule 803(6) of the Federal Rules of
Evi dence. Accordingly, we sustain respondent’s objection.

1. Burden of Proof

In general, the Comm ssioner’s determ nation of a taxpayer’s
tax liability is presuned correct, and the taxpayer bears the

burden of proving that the Comm ssioner’s determnation is
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inproper. Rule 142(a); Wlch v. Helvering, 290 U S. 111, 115

(1933). Pursuant to section 7491(a), the burden of proof as to
factual matters shifts to the Conm ssioner under certain
circunstances. Petitioner has neither alleged that section
7491(a) applies nor established his conpliance with the
substanti ati on and recordkeepi ng requirenents. See sec.
7491(a)(2)(A) and (B). Petitioner therefore bears the burden of
pr oof .

Thi s case revol ves around certain claimed deductions on
Schedul es A and C of petitioner’s 2005 tax return. Deductions
are a matter of |egislative grace, and taxpayers bear the burden
of proving entitlenent to any cl ai ned deduction. Rule 142(a);

| NDOPCO, Inc. v. Conmm ssioner, 503 U S. 79, 84 (1992). Taxpayers

are required to identify each deduction avail able and show t hat
they have net all requirements as well as to keep books or
records to substantiate all clainmed deductions. Sec. 6001;

Roberts v. Conm ssioner, 62 T.C. 834, 836-837 (1974).

Under Cohan v. Conm ssioner, 39 F.2d 540, 543-544 (2d G

1930), if a taxpayer clainms a deduction but cannot fully
substantiate it, the Court, subject to certain exceptions, may
approxi mate the all owabl e anount, bearing heavily against the

t axpayer whose inexactitude in substantiating the anmount of the
deduction is of his own making. However, in order for the Court

to estimate the amount of a deduction, the Court nust have sone
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basi s upon which an estimate may be made. Vanicek v.

Commi ssioner, 85 T.C 731, 742-743 (1985). W thout such a basis,

any all owance woul d anount to unguided | argesse. WIllians v.

United States, 245 F.2d 559, 560-561 (5th Cr. 1957).

[11. Whether Petitioner |Is Entitled to Certain Expense Deductions
Cl ai ned on Schedule C

After the parties’ concessions, the remaining issues
relating to expense deductions clainmed on Schedule C are: (1)
Whet her petitioner is entitled to deduct $7,665 for travel
expenses in addition to $1, 200 al ready conceded by respondent;

(2) whether petitioner is entitled to deduct $5,750 for insurance
(other than health) expenses in addition to $1, 750 al ready
conceded by respondent; (3) whether petitioner is entitled to
deduct $90, 781 for conmi ssions and fees expenses in addition to
$55, 177 already conceded by respondent; (4) whether petitioner is
entitled to deduct $13,750 for advertising expenses; and (5)

whet her petitioner is entitled to deduct $133,500 for repairs and
mai Nt enance expenses.

Section 162(a) authorizes a deduction for “all the ordinary
and necessary expenses paid or incurred during the taxable year
in carrying on any trade or business”. A trade or business
expense is ordinary for purposes of section 162 if it is normal
or customary within a particular trade, business, or industry and

is necessary if it is appropriate and hel pful for the devel opnent
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of the business. Conmnissioner v. Heininger, 320 U S. 467, 471

(1943); Deputy v. du Pont, 308 U S. 488, 495 (1940).

A. Travel Expenses

On his 2005 Schedule C petitioner clainmed an $8, 865
deduction for travel expenses, but he now contends he shoul d have
cl ai med $11, 092. Respondent conceded that petitioner was
entitled to a $1, 200 deduction for travel expenses he incurred on
atripto Las Vegas. Petitioner testified that in 2005 he
traveled to Brazil, Sydney, and London on business matters and to
Greece for personal matters. He spent 12 days in Brazil, 5 days
in Sydney, and 2 days in London. Petitioner asserts that his
trip to Brazil was 70 percent business and his trip to London 100
percent business; and while he first clainmed his trip to Sydney
was 100 percent business, he |ater acknow edged that he also did
si ght seei ng there.

A deduction is allowed for ordinary and necessary travel
expenses incurred while away fromhone in the pursuit of a trade

or business. Sec. 162(a)(2); see Bruns v. Comm ssioner, T.C

Meno. 2009-168. |If a taxpayer travels to a destination at which
he engages in both business and personal activities, the travel
expenses to and fromthe destination are deductible only if the
tripis related primarily to the taxpayer’s trade or business.

Sec. 1.162-2(b)(1), Incone Tax Regs.
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In order to deduct travel expenses, taxpayers nust not only
satisfy the general requirenents of section 162; they nust also
satisfy the strict substantiation requirenents of section 274(d).
No deduction is allowed for expenses incurred for travel away
fromthe taxpayer’s home (including nmeals and | odgi ng) unless the
t axpayer substantiates, by adequate records or by sufficient
evi dence corroborating the taxpayer’s own statenent, each of the
follow ng elenments: (1) The anobunt of each separate expenditure;
(2) the dates of departure and return and the nunber of days
spent on business; (3) the place of destination by nane of city
or town; and (4) the business reason or expected busi ness benefit
fromthe travel. Sec. 274(d); sec. 1.274-5T(b)(2), (c),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46014, 46016 (Nov. 6,
1985) .

Additionally, for foreign travel, section 274(c)(1)
generally disallows a deduction for the portion of the foreign
travel expenses that is not allocable to the income-producing
activity. See sec. 1.274-4(f), Inconme Tax Regs. Section
274(c) (1) does not apply if the travel does not exceed 1 week or
the portion of the tinme of travel outside the United States which
is not attributable to the pursuit of the taxpayer’s trade or
business is less than 25 percent of the total tinme on such
travel. The Cohan doctrine cannot be used to estimte a

deduction for travel expenses. Schladweiler v. Conmm ssioner,
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T.C. Meno. 2000-351, affd. 28 Fed. Appx. 602 (8th Cir. 2002);
sec. 1.274-5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg. 46014
(Nov. 6, 1985).

Petitioner never provided evidence to establish the dates he
departed and returned or the cities in Brazil he visited.
Further, while he testified as to his alleged business reasons
for each trip, he never provided any docunentary evi dence
supporting his testinmony. Even if the Court were to admt
Exhibit 4-P into evidence, it does not contain the necessary
information including the business purpose behind each expense or
the city petitioner was in when each expense was i ncurr ed.
Because of these deficiencies, petitioner has not nmet his burden
of proof. W sustain respondent’s determ nation and hol d that
petitioner is not entitled to a greater deduction for travel
expenses than that already conceded by respondent.

B. | nsurance (O her Than Heal t h) Expenses

On Schedule C, petitioner clainmed a $7,500 deduction for
i nsurance (other than health) expenses. M. Uquiola arrived at
$7,500 on the basis of what petitioner told him he does not
recall seeing a bill or a receipt. Respondent conceded that
petitioner is entitled to a $1, 750 deduction for insurance (other

t han heal th) expenses.?®

SEven t hough petitioner argues he is entitled to his total
cl ai med deduction of $7,500, petitioner also acknow edges that he
proved only an additional $3,000 of insurance (other than health)
(continued. . .)
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Petitioner’s clainmed insurance expenses were for “errors and
om ssions” insurance. The two real estate agencies petitioner
wor ked for during 2005 had different errors and om ssions
i nsurance policies. Hlton & Hyland required agents to pay a
flat fee of $1,750 for the year no matter how many houses they
sold. Even though petitioner worked only part of the year at
Hlton & Hyland, the $1, 750 fee was not prorated. Respondent’s
concession that petitioner was entitled to a $1, 750 deduction for
i nsurance expenses was based on petitioner’s paynent to Hlton &
Hyl and for errors and om ssions insurance.

Mossl er, Deasy, & Doe charged $250 per transaction for
errors and om ssions insurance. Petitioner did not wite a check
or hand over cash each tine he sold a house; rather, each tinme he
sold a house, the $250 was paid out of escrow.

Fromthe record, petitioner’s argunment appears to be that he
sold 12 houses while working at Mssler, Deasy, & Doe, that he
paid $3,000 for errors and om ssions insurance on account of
these 12 houses, and therefore that he is entitled to a $3, 000
deducti on. However, petitioner never introduced docunentation of
Mossl er, Deasy, & Doe’s policy regarding errors and om ssi ons
i nsurance. Further, even if we were to admt Exhibit 10-P,
because it contains no proof of paynment it does not, by itself,

substantiate his cl ai ned deducti on.

5(...continued)
expenses at trial.
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Most inportantly, petitioner clains that he has no proof of
paynent because the $250 per transaction was paid directly from
escrow before he received his comm ssion. Petitioner never
provi ded docunentation establishing this policy. |In any event,
if $250 was paid directly out of escrow for errors and oni ssions
i nsurance before petitioner received his comm ssion check,
petitioner would need to establish that he included $250 per sale
in his gross incone. He did not do this. |If petitioner never
i ncl uded these anobunts in gross inconme, he would not be entitled
to an offsetting deduction. Therefore, we sustain respondent’s
determ nation on this issue and hold that petitioner is not
entitled to a greater deduction for insurance (other than health)
expenses than that all owed by respondent.?®

C. Commi ssions and Fees Expenses

On his 2005 Schedule C, petitioner clained a $55, 440
deduction for conmm ssions and fees expenses. M. Urquiola
testified that he arrived at $55,440 on the basis of handwitten
recei pts provided by petitioner. Respondent conceded t hat
petitioner is entitled to a deduction of $55,177 for comn ssions
and fees expenses. Petitioner now clainms he is entitled to a
$145, 958 deduction for conm ssions and fees expenses, a $90, 781

i ncrease from $55, 177 conceded by respondent.

The | ack of evidence precludes the application of the Cohan

doctrine. See Cohan v. Conmm ssioner, 39 F.2d 540, 543-544 (2d
Cr. 1930).
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CGenerally, in a real estate transaction a contract is signed
with a specified comm ssion; and when the property is sold, the
selling agent and the buying agent split the conm ssion in a
predeterm ned manner. Further, agents will sonetinmes split their
comm ssion wth other agents who assisted themwith the |isting
or referred the property to them Petitioner testified that he
pai d approximately 30 percent of his comm ssion in referral fees.
Additionally, the real estate agency receives an override of the
agent’s comm ssion, in this instance 20 percent.

The record does not reveal exactly how petitioner handl ed
his comm ssions. Petitioner testified about four specific houses
he sold in 2005. The first was 15560 Wodval e Road, fromthe
sal e of which petitioner nade a comm ssion of $44, 000, keeping
$17,600 and payi ng $26,400 to other agents. On the second, 1151
Maybr ook Drive, the total comm ssion was allegedly $60, 000, of
whi ch petitioner kept $24,000 and paid $36,000 to other agents.
On the third, 11535 Rochester Avenue No. 301, the total
conmi ssi on was $16, 975, of which petitioner clainmed he kept
$6, 790 and paid $10,185 to other agents. On the fourth, 1900
West hol ne Avenue, the total conm ssion was $36, 878, of which
petitioner testified he kept $14, 751 and paid $22,127 to ot her

agents.’

Petitioner clains he sold 1900 West hol ne Avenue i n 2005.
However, the record is not clear whet her 1900 West hol ne Avenue
was sold in 2005 or in 2004.
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David M noun, anot her agent who worked with petitioner on
the sales of the four houses, testified that the comm ssions were
split 50-50 between hinself and petitioner but that his father
(M. Mnpnoun Senior) always took half of his comm ssions and may
have taken some portion of petitioner’s conm ssions. Hence,
petitioner’s and M. M noun’s nenories regardi ng how nmuch
comm ssion petitioner paid to other agents nmay in sone respects
contradict each other.

Petitioner relies on his self-serving and uncorroborat ed
testinmony as well as Exhibits 9-P and 10-P to substantiate his
cl ai mred deduction. However, the exhibits do not support
petitioner’s position as neither contains proof of paynent. In
fact, petitioner has not provided this Court with any proof of
paynent and admts that he does not have any cancel ed checks or
ot her docunentation. Petitioner clains he is entitled to a
$145, 958 deduction. But M. Uquiola testified that at nobst
petitioner had provided to hi mdocunentation indicating he was
entitled to a deduction of $55, 440.

| f a taxpayer establishes a deductible expense but is
unabl e to substantiate the precise anount, we may, after “bearing
heavily * * * upon the taxpayer whose inexactitude is of his own
maki ng”, estimate the anmount, provided we are convinced that the
t axpayer incurred such an expense and we have a basis upon which

to make an estimate. Cohan v. Commi ssioner, 39 F.2d at 543-544;
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Vani cek v. Commi ssioner, 85 T.C. at 743. W believe that

petitioner incurred the comm ssions and fees expenses originally
claimed on his 2005 Schedule C and, therefore, hold that he is
entitled to a total deduction for conmm ssions and fees expenses
of $55, 440, an increase of $263 fromthat conceded by respondent.

D. Advertising Expenses

On his 2005 Schedule C, petitioner clained a $12, 756
deduction for gifts. At trial and on brief, petitioner clained
t hat the anobunt expended was actually $13, 750 and that the
expendi ture shoul d have been classified as an adverti sing expense
and not a gift expense.

The $13, 750 expenditure arises frompetitioner’s claimthat
he bought two pictures for a client in an attenpt to get the
client to let petitioner retain the client’s real estate listing
when petitioner transferred to another real estate agency.
According to petitioner, he “bought what was sonme expensive art
as an alternative marketing neans to be able to show ny
commtnment to selling the property”. Petitioner does not know
whet her the paintings will stay wwth the house when it is sold or
the client is going to take them along with other personal
property.

Advertising expenses to pronbte a taxpayer’s trade or

busi ness are deducti bl e pursuant to section 162(a). Brallier v.

Comm ssioner, T.C Menp. 1986-42; sec. 1.162-1(a), |Incone Tax
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Regs. The test for deductibility is whether the taxpayer
reasonably intended that the expenditure would advertise his

busi ness. See Rodgers Dairy Co. v. Conm ssioner, 14 T.C. 66

(1950).

Petitioner argues that the paintings given to his client
were “not a gift in the traditional sense [and [imted to a
deducti bl e maxi mum anount of $25 by section 274(b)(1)], but
rather a needed advertising expense to sell the house”. Yet
petitioner never established that the paintings pronoted his
busi ness or even hel ped sell the house. He even acknow edged it
was uncl ear whet her the paintings would be sold with the house or
retained by his client. Even if petitioner had proven that the
pai nti ngs generated business and were therefore “adverti sing”
expenses, petitioner has not substantiated this deduction.
Petitioner relies on his testinony and a line in Exhibit 4-P,
whi ch was not admtted into evidence, stating that two checks for
$6, 875 each, dated April 1, 2005, were paid to Scott Lurie and
Craig Lurie but does not indicate what the paynment was for
Petitioner has not sufficiently substantiated his clained
deduction, and accordingly, we sustain respondent’s determ nation
and hold that petitioner is not entitled to an additional $13, 750

deduction for advertising expenses.?

8The | ack of evidence precludes the application of the Cohan
doctrine. See Cohan v. Conmi ssioner, 39 F.2d at 543-544.
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E. Repai rs and Mii nt enance Expenses

On his 2005 Schedule C, petitioner clained a $57, 546
deduction for repairs and nmai ntenance expenses. M. Urquiola
testified that he arrived at this nunber on the basis of “N nety
percent of receipts”. Later, at trial and on brief, petitioner
argued that he had incurred at |east $133,500 of repairs expenses
even though petitioner’s attorney, M. Karp, acknow edged t hat
there “is very little docunentation to substantiate” even the
$57,546 claimed as a deduction on petitioner’s tax return.
Petitioner arrived at $133,500 by relying on his nenory and tri al
testinmony as to different properties he repaired before selling.

Petitioner testified as to the follow ng properties and
amounts: (1) 17450 Rancho Street--between $12, 000 and $15, 000;
(2) 1151 Maybrook Drive--$10,000; (3) 527 Witing Wods--$3, 000;
(4) 1061 Laguna Avenue--$3,000; (5) 15045 Sunstone Pl ace--$5, 000;
(6) 9091 Wonderl and Park Avenue--$3,000; (7) 3012 Rosconare
Road- - $7, 000; (8) 5757 Trancas Canyon Road--$10,000; (9) 17425
Tranmonto Drive--$10,000; (10) 21900 Briarbluff Street--$5, 500;
(11) 666 Sarbonne Road--$%$7,000; and (12) 5371 Vanal den
Avenue-$1,000.° Yet petitioner never offered any receipts or

ot her docunentary evidence as to the repairs he allegedly nade.

°Petitioner’s testinony regardi ng 5757 Trancas Canyon Road
and 17425 Tranonto Drive is confusing. He initially testified he
spent $10,000 in grading repairs for 5757 Trancas Canyon Road but
then retracted his testinony, correcting it by stating that he
actual ly spent $10,000 in grading repairs for 17425 Tranonto
Drive and did not make repairs for 5757 Trancas Canyon Road.
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According to petitioner, he had receipts but “lost [ny] box”, and
while he allegedly paid with checks, he could not find or nmade no
attenpt to find copies of the cancel ed checks.

M. Mnpmoun testified that 1151 Maybrook Drive had several
probl ens including the tennis courts, a pool, the driveway, and
wat er punps. He stated that he contributed $10,000 to hel p cover
the cost of the repairs and that petitioner was required to match
this anount, yet M. Mnoun also indicated that the cost of the
repairs was paid out of “the syndicate checkbook” and his father
“controlled the funds”. Wodval e Road was a property petitioner
bought into as an investnment property for which, according to M.
M noun’s “best * * * know edge”, petitioner contributed $30, 000
for repairs.

M. M nmoun explained that two of the properties petitioner
sol d needed repairs, but it is unclear who actually paid for the
repairs. Petitioner did not carry his burden of proving that he
paid for the repairs, as opposed to having the cost of the
repairs taken out of his conm ssion, or that he alone paid for
the repairs instead of splitting the cost wwth other agents. |If
the costs were paid fromhis comm ssion, the record does not
expl ai n whether he reported the gross or the net comm ssion as
his taxable incone. This shortcom ng is exacerbated by rea
estate agent David Kramer’s testinony that it is “rare that [we

will] pay in advance” for repairs and simlar things.
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In total the record does establish that in order to prepare
sone of the properties for sale, petitioner incurred sone repairs
and nmai nt enance expenses. The Court will not, however, all ow
petitioner a $133,500 deduction that is based al nost excl usively
on his and M. Mnoun’s testinony. Using our best judgnent and
the record before us, we hold that petitioner is entitled to a
repairs and mai nt enance expenses deduction of $19, 182, none of
which is attributable to the Wodval e Road property.® See Cohan

V. Conm ssioner, 39 F.2d at 543-544.

1\W woul d treat the Wodval e Road property expenses to the
extent, if any, that they have been substantiated as an
investor’s capital contribution. See, e.g., secs. 162, 704,
1001.

We cone up with $19,182 on the basis of petitioner’s
testinmony, M. Uquiola s testinony, M. Mnoun's testinony, and
petitioner’s supporting statenent to his 2005 Schedule C
contained in Exhibit 1-J. The supporting statenent indicates
that his originally clainmed repairs and nai nt enance expenses
conpri sed painting--3$8, 943, | andscapi ng--%$9, 894, fences--%$7, 340,
doors and w ndows--$6, 990, pool naintenance and repairs--$5, 922,
carpet repairs--%$5,128, tile floor repairs--$%$3,784, and
occasi onal | abor--$%$9,545 for total expenses of $57,546. This
Court is persuaded that petitioner incurred sonme nmaintenance and
repai rs expenses although he does not provide receipts or
cancel ed checks. On the basis of petitioner’s testinony
(i ncluding the additional anounts clained at trial, but excluding
t he clai ned $30, 000 Wodval e Road property expense) and that of
M. Mnmoun regarding repairs made to specific houses, and M.
Urquiola s testinony that he arrived at $57,546 using “ninety
percent of receipts”, we will allow petitioner one-third of the
anount |isted on Schedule C, or $19,182. 1In doing so we have
borne heavily upon the taxpayer whose | ack of records is the
princi pal cause of our inexactitude.
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V. VWhether Petitioner |Is Entitled to A Deduction for Charitable
Contri buti ons

After the parties’ concessions, the sole issue remaining
with regard to petitioner’s claimed Schedul e A deductions is
whet her petitioner is entitled to a $9,850 item zed deduction for
charitabl e contributions by cash or check. Section 170(a)(1)
allows a deduction for a charitable contribution as defined in
section 170(c) if verified under applicable regulations.
Cenerally, a cash contribution can be substantiated by (1) a
cancel ed check, (2) a receipt fromthe donee organi zation, or (3)
other reliable witten records show ng the nane of the donee, the
date of the contribution, and the anount of the contribution.
Sec. 1.170A-13(a)(1), Incone Tax Regs. For a contribution of
$250 or nore, a taxpayer nust substantiate the contribution by a
written acknowl edgnent by the donee organization.! Sec.
170(f)(8)(A). The witten acknow edgnent nust incl ude:

(1) The anpunt of cash and a description (but not
val ue) of any property other than cash contri buted.

(11) Wether the donee organi zation provided any goods
or services in consideration, in whole or in part, for any
property described in clause (i).

(ti1) A description and good faith estimate of the
val ue of any goods or services referred to in clause (ii)
or, if such goods or services consist solely of intangible
religious benefits, a statenent to that effect.

Separate contributions of |ess than $250 are not subject
to the requirements of sec. 170(f)(8), regardl ess of whether the
sum of the contributions nade by a taxpayer to a donee
organi zation during a taxable year equals $250 or nore. See sec.
1. 170A-13(f) (1), Inconme Tax Regs.
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Sec. 170(f)(8)(B). To be considered contenporaneous, the witten
acknow edgnent nust be obtained by the taxpayer before the
earlier of the due date of the return, including extensions, or
the filing of the return. Sec. 170(f)(8)(C

Petitioner testified that he donated noney to the
Architectural H storical Society in “an attenpt to get into the
right comunity that” had access to architectural honmes. He
claimed that the anpbunt he donated was $7,000 or $8, 000 but
admtted that he could neither “renenber the exact anmount” nor
find the cancel ed check. 2

Petitioner has not nmet the requirenents of section 170.
First, he failed to prove that the Architectural Hi storical
Soci ety was an organi zation specified in section 170(c). Second,
he failed to adequately substantiate his clainmed charitable
contribution or neet the requirenents of section 170(f)(8)(A).
The evidence relating to the clainmed charitable contribution is
limted to petitioner’s trial testinony and is unsupported by any
witten substantiation in the form of cancel ed checks, bank

records, or receipts fromthe donee organization.

2\Whil e petitioner testified that he donated noney to the
Architectural H storical Society, M. Uquiola testified that he
arrived at petitioner’s clainmed charitable contribution using
petitioner’s statenents that he gave noney to churches, schools,
Goodwi I I, the Salvation Arny, and |ike charities. M. Uquiola
remenbered that there was sone docunentation presented to him
regarding the clained charitable contribution but it was “not 100
percent”.
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Petitioner urges application of the doctrine of Cohan v.

Conmi ssi oner, supra at 543-544. Under the Cohan doctrine, if a

t axpayer clains a deduction but cannot fully substantiate it, the
court may approximate the all owabl e anbunt. Here the single
contribution clainmed is over $250; thus by statute it does not
qualify as a section 170 charitable contribution absent a witten
recei pt fromthe donee. See sec. 170(f)(8)(A).*%

Because petitioner failed to neet the requirenents of
section 170, he is not entitled to a charitable contribution
deduction. Accordingly, we sustain respondent’s adjustment with
regard to this issue.

V. Secti on 6662 Accuracy-Rel ated Penalty

Under section 7491(c), respondent bears the burden of
production with respect to petitioner’s liability for the section
6662(a) penalty. This neans that respondent “nust cone forward
with sufficient evidence indicating that it is appropriate to

i npose the relevant penalty.” See Hi gbee v. Comm ssioner, 116

T.C. 438, 446 (2001).

BI'n order for Cohan to apply, the taxpayer nust provide
reasonabl e evidence fromwhich to estimate the deducti bl e anount,
and even then the court wll bear heavily against the taxpayer.
Vani cek v. Comm ssioner, 85 T.C 731, 742-743 (1985). Even if
Cohan were applicable, the I ack of evidence with respect to the
clainmed charitable contribution in this case would precl ude us
fromeven attenpting to approxi mate the all owabl e anount of the
deducti on.
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Section 6662(a) inposes an accuracy-related penalty of 20
percent on any underpaynent that is attributable to causes
specified in subsection (b). Respondent asserts two causes
justifying the inposition of the penalty: Negligence and a
substantial understatenent of incone tax. Sec. 6662(b)(1) and
(2).

“[ Nl egligence” includes “any failure to nake a reasonabl e
attenpt to conply with the provisions of * * * [the Interna
Revenue Code]”. Sec. 6662(c). Under caselaw, “‘Negligence is a
| ack of due care or failure to do what a reasonable and
ordinarily prudent person would do under the circunstances.’”

Freytag v. Comm ssioner, 89 T.C 849, 887 (1987) (quoting

Marcello v. Conmm ssioner, 380 F.2d 499, 506 (5th Gr. 1967),

affg. on this issue 43 T.C. 168 (1964) and T.C. Menon. 1964-299),
affd. 904 F.2d 1011 (5th Cr. 1990), affd. 501 U S. 868 (1991).
Negl i gence can also include any failure by the taxpayer to keep
adequate records and to substantiate itens properly. Sec.
1.6662-3(b) (1), Income Tax Regs. A substantial understatenent of
income tax i s an understatenent that exceeds the greater of

$5, 000 or 10 percent of the tax required to be shown on the
return. Sec. 6662(d)(1)(A). In the light of petitioner’s
failure to keep tax records and substantiate his clained
deductions, respondent has net his burden of production with

regard to the section 6662(a) accuracy-related penalty.
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There is an exception to the section 6662(a) penalty when a
t axpayer can denonstrate: (1) Reasonable cause for the
under paynment and (2) that the taxpayer acted in good faith with
respect to the underpaynent. Sec. 6664(c)(1l). Regulations
promul gated under section 6664(c) provide that the determ nation
of reasonabl e cause and good faith “is nmade on a case-by-case
basis, taking into account all pertinent facts and
circunstances”. Sec. 1.6664-4(b)(1), Incone Tax Regs.

Rel i ance on professional advice may constitute reasonabl e
cause and good faith, but “it nust be established that the

reliance was reasonable.” Freytag v. Comm SSioner, supra at 888;

see also United States v. Boyle, 469 U S. 241, 251 (1985); sec.

1.6664-4(b) (1), Incone Tax Regs.

In sum for a taxpayer to rely reasonably upon advice so as
possibly to negate a section 6662(a) accuracy-rel ated
penalty determ ned by the Conm ssioner, the taxpayer nust
prove * * * that the taxpayer neets each requirenent of the
followng three-prong test: (1) The adviser was a conpetent
pr of essi onal who had sufficient expertise to justify
reliance, (2) the taxpayer provided necessary and accurate
information to the adviser, and (3) the taxpayer actually
relied in good faith on the adviser’s

j udgnment. * * *

Neonat ol ogy Associ ates, P.A. v. Comm ssioner, 115 T.C. 43, 99,

affd. 299 F.3d 221 (3d Cir. 2002); see also Charlotte’s Ofice

Boutique, Inc. v. Comm ssioner, 425 F.3d 1203, 1212 & n.8 (9th

Cir. 2005) (quoting with approval the above three-prong test),

affg. 121 T.C. 89 (2003).



- 34 -

Petitioner argues that he should not be held liable for the
section 6662(a) penalty because “he was reasonabl e and prudent
[in] hiring an accountant to file his tax return”. W analyze
petitioner’s clainms using the three-prong test |listed above.
Wth regard to the first prong, petitioner has failed to
establish that M. Urquiola was a conpetent professional who had
sufficient expertise to justify reliance. “[R]eliance may not be
reasonable or in good faith if the taxpayer knew, or reasonably
shoul d have known, that the advisor |acked know edge in the
rel evant aspects of Federal tax law.” Sec. 1.6664-4(c)(1),
| ncone Tax Regs. Petitioner hired M. Urquiola because he
“realized [he] was about to be out of conpliance in getting [his]
2005 tax return done” and had been referred to M. Urquiola by
his nother’s boyfriend. Wile M. Uquiola has a degree in
accounting, there is no evidence that he is a certified public
accountant. M. Urquiola did not prepare tax returns full tine;
rather, he did them“on the side”. Accordingly, we find that
petitioner has not established that his reliance on M. Urquiola
was justified.

Wth regard to the second prong, petitioner nust establish
that he provided necessary and accurate information with respect
to all itens reported on his tax return, such that the incorrect
return resulted fromerror on the part of the adviser. See,

e.g., Westbrook v. Conmm ssioner, 68 F.3d 868, 881 (5th G




- 35 -
1995), affg. T.C. Meno. 1993-634; Ma-Tran Corp. v. Conm Ssioner,

70 T.C. 158, 173 (1978); Pessin v. Conmm ssioner, 59 T.C. 473, 489

(1972). On the basis of the record, we cannot concl ude that
petitioner provided M. Uquiola with all of the necessary and
accurate information. For exanple, M. Urquiola did not renmenber
seeing a bill or receipt for petitioner’s clained insurance
expenses; petitioner did not provide himw th any Forns 1099 for
the cl ai ned conm ssions and fees expenses; and the docunentation
presented to M. Urquiola regarding the clainmed charitable
contribution was “not 100 percent”. Further, petitioner conceded
that he was not entitled to certain of his clainmed deductions and
that he was liable for tax on interest incone that he had not
reported on his Form 1040. See supra note 2.

Turning to the third prong, petitioner had a duty to read
his tax return to ensure that it was correct. See Magill v.

Commi ssioner, 70 T.C 465, 479-480 (1978), affd. 651 F.2d 1233

(6th Cr. 1981). Unconditional reliance on a preparer or adviser
does not always constitute reasonable reliance; the taxpayer nust

al so exercise “Diligence and prudence”. Mrine v. Comm SsSioner,

92 T.C. 958, 992-993 (1989), affd. w thout published opinion 921
F.2d 280 (9th Gr. 1991). Petitioner did not sign the original
return and relied entirely on M. Urquiola. 1In the end, reliance
on his accountant does not excuse petitioner’s failure to closely

exam ne his 2005 tax return. See Pritchett v. Comm ssioner, 63
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T.C. 149, 174 (1974) (“The general rule is that the duty of
filing accurate returns cannot be avoi ded by placing
responsibility on an agent.”). Petitioner is not permtted to
ignore his obligation to ensure that his tax return accurately
reflected his incone for the 2005 tax year.

On the basis of the above, we hold that petitioner has
failed to neet the burden of proof with regard to the section
6664(c) (1) exception. Therefore, we sustain respondent’s
inposition of a section 6662(a) accuracy-related penalty for
petitioner’s 2005 tax year.

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




