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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VELLS, Judge: By notice of final partnership adm nistrative
adj ust nrent ( FPAA), respondent disallowed a charitable
contribution deduction clainmed by Kiva Dunes Conservation LLC
(Kiva Dunes) for its grant to the North American Land Trust

(NALT) of a perpetual conservation easenent covering a golf
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course that it owned. Respondent al so determ ned that a section
6662 accuracy-rel ated penalty applies.

After trial, respondent conceded on brief that Kiva Dunes is
entitled to a section 170(a)(1) charitable contribution deduction
for 2002. Consequently, the issues remaining for our decision
are: (1) The value of the perpetual conservation easenent, and
therefore, the anmount of the allowabl e deduction under section
170(f)(3)(B)(iii) and (h); and (2) whether a section 6662
accuracy-rel ated penalty applies.

FI NDI NGS OF FACT

Sonme of the facts and certain exhibits have been stipul ated
by the parties. The stipulation of facts is incorporated in this
opinion, and the stipulated facts are so found. The tax matters
partner of Kiva Dunes is E.A Drummond, the petitioner. W wll
refer to EEA Drummond as petitioner when we refer to himin his
capacity as tax matters partner and M. Drunmond when we refer to
himin his individual capacity. At the tinme of the filing of the
petition, the principal place of business for Kiva Dunes was in

Al abama.

IAIl section references are to the Internal Revenue Code, as
anended, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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On June 6, 1992, M. Drummond purchased real property on the
Fort Morgan Peninsul a? in Bal dwin County, Al abama, fromthe
Resol ution Trust Corporation for $1,050,000 (RTC property). The
RTC property is 12.5 mles west of the intersection of Al abama
H ghways 59 and 180 and consists of approxi mately 228 acres south
of Highway 180 and approximately 23 acres north of H ghway 180.

On Decenber 10, 1993, M. Drummond fornmed D&E | nvest nents,
LLC (D&E), an Alabama limted liability conpany that elected to
be taxed as a partnership for Federal incone tax purposes. By
qui tcl ai m deed dated January 26, 1994, M. Drunmond conveyed his
interest in the RTC property to D&E

During 1994 D&E initiated the devel opnent of a residenti al
resort community on the RTC property consisting of a gated,
resi dential subdivision (the Kiva Dunes subdivision)® and a Jerry
Pat e- desi gned 140. 9-acre golf course (Kiva Dunes Golf Course).
The pl anned resort comrunity also features swinmmng pools, tennis

courts, and beach access.

2The Fort Morgan Peninsula |lies between the Gulf of Mexico
on the south and Mbile Bay and Bon Secour Bay on the north. The
peninsula is approximtely 22 mles long and ranges in width from
1.2 mles to 3.1 mles. US. H ghway 180 runs east-west through
the peninsula. In total, Baldwin County has 32 mles of gulf
coastline that is consistently ranked as one of the nobst
beauti ful beach destinations in the United States.

3The Ki va Dunes subdi vi sion consists of 163 residenti al
lots, 30 of which are on the beach.
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During 1995 Kiva Dunes Golf Course was conpl eted and opened
to the public,* and soon thereafter the individual residential
| ot s began selling.

On Decenber 26, 2002, M. Drummond fornmed Kiva Dunes, an
Alabama limted liability conpany, that elected to be taxed as a
partnership for Federal incone tax purposes. On Decenber 27
2002, D&E executed a warranty deed conveying Kiva Dunes ol f
Course to Kiva Dunes.

On Decenber 31, 2002, Kiva Dunes placed a perpetual
conservation easenent (easenent) on Kiva Dunes Golf Course and
donated the easenment to NALT.® Kiva Dunes filed a Form 1065,
U S. Return of Partnership Incone, for the tax period ended
Decenber 31, 2002, on which it clainmed a charitable contribution
deduction of $30, 588,235 for the easenent. This anobunt was based
on an apprai sal prepared by petitioner’s expert in the instant
case, Caud Cdark (M. dark). Kiva Dunes also reported a
$35, 000 cash contribution to NALT.

Respondent issued an FPAA to Kiva Dunes determning that it

was not entitled to the clai ned deduction for the easenent or the

“During 1996 Kiva Dunes Golf Course was rated the No. 2
public golf course in the United States.

SA permtted use of the encunbered property could be that of
a golf course, a park, or an agricultural enterprise.
Cont enporaneously with the contribution of the easenent to NALT,
Ki va Dunes | eased Kiva Dunes CGolf Course, subject to the
easenent, to D&E for the purpose of operating the golf course.
As of trial, D&E continued to operate the golf course.
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$35, 000 cash contribution and that a section 6662 accuracy-
rel ated penalty applies.®
OPI NI ON
A taxpayer is entitled to deduct, pursuant to section
170(a), a qualified conservation contribution made within a
taxabl e year. Sec. 170(c), (f)(3)(B)(iii), (h); see Hughes v.

Conmi ssioner, T.C. Menp. 2009-94. As noted above, after trial

respondent conceded that Kiva Dunes’s grant of the easenent is a
qual i fied conservation contribution pursuant to section 170(h)
and that Kiva Dunes is entitled to a deduction under section
170(a). Consequently, we need decide only the value of the
easenent for purposes of determ ning the anmount of the all owable
deduction and whether a section 6662 accuracy-related penalty
applies.

Deductions are a matter of |egislative grace, and a taxpayer
bears the burden of proving entitlenment to any cl ai ned

deducti ons. | NDOPCO, Inc. v. Conmi ssioner, 503 U.S. 79, 84

(1992). Moreover, the Conmm ssioner’s determ nation of value is
normal Iy presuned correct, and the taxpayer bears the burden of

proving that the determnation is incorrect. See Rule 142(a);

®Respondent stipulates that petitioner is entitled to a
charitabl e contribution deduction for the $35,000 cash
contribution to NALT.
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Welch v. Helvering, 290 U S. 111, 115 (1933); Schwab v.

Conmi ssioner, T.C. Meno. 1994-232.7

CGenerally, the anobunt of a charitable contribution is the
fair market value of the contributed property at the tinme it is
contributed. Sec. 1.170A-1(a), (c)(1), Incone Tax Regs. Fair
mar ket value is the price at which property woul d change hands
between a willing buyer and a wlling seller, neither being under
any conpul sion to buy or sell and both having a reasonabl e
know edge of relevant facts. Sec. 1.170A-1(c)(2), Incone Tax
Regs.

In deciding the fair market value of property, we nust take
into account not only the current use of the property but also

its highest and best use. See Stanley Wrks & Subs. v.

Commi ssioner, 87 T.C. 389, 400 (1986): sec. 1.170A-14(h)(3)(i)

and (ii), Incone Tax Regs. A property’ s highest and best use is
t he hi ghest and nost profitable use for which it is adaptable and
needed or likely to be needed in the reasonably near future.

A son v. United States, 292 U S. 246, 255 (1934). The highest

and best use can be any realistic, objective potential use of the

property. Sym ngton v. Conm ssioner, 87 T.C. 892, 896 (1986).

'Petitioner does not argue that sec. 7491(a) applies to
shift the burden of proof to respondent. Nonethel ess, we decide
the instant case on the evidence in the record and need not
address which party bears the burden of proof.
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Under circunstances where there is a substantial record of
sal es of easenents conparable to a donated easenent, the fair
mar ket val ue of the donated easenent is based on the sale prices
of those conparabl e easenents. Sec. 1.170A-14(h)(3)(i), Incone
Tax Regs. \Where, as in the instant case, there is no established
mar ket for simlar conservation easenents and no record exists of
sal es of such easenents, the regulations provide a nethod to
determ ne fair market val ue:

| f no substantial record of market-place sales is

avail able to use as a neaningful or valid conparison,

as a general rule (but not necessarily in all cases)

the fair market value of a perpetual conservation

restriction is equal to the difference between the

fair market value of the property it encunbers

before the granting of the restriction and the fair

mar ket val ue of the encunbered property after the

granting of the restriction. * * *
Sec. 1.170A-14(h)(3)(i), Income Tax Regs.

We have used a “before and after” nmethodol ogy in eval uating

conservati on easenents. Browni ng v. Comm ssioner, 109 T.C 303,

315 (1997); Hughes v. Conm ssioner, supra. The parties in the

i nstant case agree that the before and after nethodol ogy is the
appropriate valuation nethod to determne the fair market val ue
of the easenent.

Addi tionally, any enhancenent in the value of a donor’s
ot her property resulting fromthe easenent contribution, or of

property owned by certain rel ated persons, reduces the val ue of
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the contribution deduction. Sec. 1.170A-14(h)(3)(i), Inconme Tax
Regs.
Valuation is not a precise science, and the fair market
val ue of property on a given date is a question of fact to be
resolved on the basis of the entire record. See, e.g., Kaplan v.

Commi ssioner, 43 T.C. 663, 665 (1965); Arbini v. Conm ssioner,

T.C. Meno. 2001-141. 1In the instant case, each party has offered
the report and testinony of an expert witness to establish the
val ue of the easenent for purposes of arriving at the proper
anount of Kiva Dunes’s charitable contribution deduction.

An expert’s opinion is admssible if it assists the trier of
fact to understand the evidence or to determne a fact in issue.
Fed. R Evid. 702. W evaluate expert opinions in the |ight of
the expert’'s denonstrated qualifications and all other evidence

in the record. See Parker v. Conmi ssioner, 86 T.C. 547, 561

(1986). Were experts offer conpeting estinmates of fair market
val ue, we decide how to weigh those estimates by, inter alia,
exam ning the factors they considered in reaching their

conclusions. See Casey v. Conm ssioner, 38 T.C 357, 381 (1962).

We are not bound by the opinion of any expert w tness, and we may
accept or reject expert testinony in the exercise of our sound

judgnent. Helvering v. Natl. Gocery Co., 304 U S 282 (1938);

Estate of Newhouse v. Conm ssioner, 94 T.C 193, 217 (1990). W

may al so reach a decision as to the value of property that is
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based on our own exam nation of the evidence in the record.

Silverman v. Conmm ssioner, 538 F.2d 927, 933 (2d Cr. 1976),

affg. T.C. Menp. 1974-285.

Petitioner’'s Expert

M. Cark is a professional real estate apprai ser and has
decades of experience in Baldwn County. He has |ived and worked
in the imrediate vicinity of the subject property for 22 years
and owns and has owned property on the Fort ©Morgan Peninsul a.

M. Cark perfornms nore appraisal work in Baldw n County than any
ot her appraiser, and he has a great depth of know edge of the
conpar abl e properties used in valuing the easenent and of the
surroundi ng | ocal real estate market.

Respondent’s Expert

Philip Paulk (M. Paulk) is a Menber of the Appraisal
Institute (MAI).® He has spent a substantial portion of his
apprai sal career in Atlanta, Georgia. M. Paulk recently noved
to, and has offices in, Birm ngham Al abama, 250 mles from Kiva
Dunes Golf Course. M. Paulk has no particular expertise in
Bal dw n County, and he has been to the Bal dwm n County, Al abama,

area only twce in connection with his appraisal of the easenent.

8MAI is a designation awarded to qualifying nenbers of the
American Institute of Real Estate Appraisers and wthin the
apprai sal comunity is viewed as the nost highly regarded
apprai sal designation. See Estate of Auker v. Conm ssioner, T.C
Menmo. 1998-185.




Val uation of the Easenent

Each party’s expert determ ned before and after val ues of
Ki va Dunes Golf Course and consi dered the issue of enhancenent of
ot her property owned by Kiva Dunes or related parties. Each
expert’s conclusions as to the fair market value of the easenent
were conputed by subtracting his estimte of the after val ue and
of any enhancenent fromhis estimte of the before val ue.

Fair Market Value of Kiva Dunes Golf Course Before Conservation
Easenent

Each of the experts concluded that the highest and best use
of Kiva Dunes Golf Course at the tinme of the contribution of the
easenent woul d have been for the devel opnent of a residential
subdi vision. To reach their respective before val ue estinmates,
bot h experts used a di scounted cashfl ow anal ysis of estimted
revenues and costs associated wth the devel opnent and sal e of
lots in a hypothetical subdivision. However, certain of their
assunptions differed in inportant ways; nanmely, the nunber of
| ots available for sale, the average sale price of the lots, and
the rate at which the lots would sell. The differences in their
assunptions led to a dramatic difference in their respective
before value estimates: M. Cdark’ s was $31, 938,985, and M.

Paul ks was $10,018,000.° W examine the critical assunptions

\e note that it is not unusual in valuation cases that two
expert appraisers reach significantly different conclusions. The
i nstant case poses such a dilemma, and, consequently, the

(continued. . .)



- 11 -
made by each expert and decide the plausibility of those
assunptions in reaching an appropriate before value for Kiva
Dunes ol f Course.

1. Lots Available for Sale

M. Cark determned that 370 |lots could be devel oped for
sale in his hypothetical subdivision. Wyne Dyess (M. Dyess),

t he planning and zoning director of the Baldw n County Zoning

°C...continued)
credibility of the experts’ determ nations is of paranount
i nportance. For our purposes, a useful tool with which to
measure the reasonabl eness of the experts’ assunptions is the
2005 purchase price for the Wodl ands Golf Course (Wodl ands).
Wodl ands was approximately 15 mles (and 6 mles inland) from
Ki va Dunes Golf Course. Wodl ands was purchased for $17, 800, 000
for the purpose of developing a residential apartment conmunity
and was conparable in size to Kiva Dunes Golf Course.

Petitioner argues that the Wodl ands sale price “calls into
gquestion the opinions and assunptions of Paul k concerning the
Before Value * * * and provides clear evidence that the | ow
Bef ore Val ue assigned by Paul k was not based in reality.”
Specifically, petitioner contends “that proximty to the beach is
a significant value factor for residential uses * * *. The
popul arity and hi gh-end residential use of |and on the Fort
Mor gan Peni nsul a property gives the * * * [Kiva Dunes ol f
Course] a substantially higher value than a simlar property used
for residential (apartnment) purposes several mles north, away
fromthe beach.” After considering the evidence in the record,
we agree.

The experts in the instant case recognize that proximty to
the beach inparts a premumto the value of real estate. Wth
Ki va Dunes CGolf Course sitting on one of the nost beautiful
stretches of coastline in the United States, a willing buyer and
a wlling seller would necessarily anticipate a prem um price for
the property. M. Paulk’s before value, which falls $7, 782,000
short of the Wodl ands sale price, does not reflect adequately
t he superior locale of Kiva Dunes Golf Course and is not, as
petitioner persuasively argues, “based in reality”.

10The subj ect property was zoned R- 6. This permtted the
devel opnment of six hones per acre.
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Board, agreed. M. Paul k concluded that a | ocal zoning
regul ation! would Iimt devel opment on the property to 300 |ots.
M. Paul k’ s concl usi on, however, was based on an erroneous
interpretation of the regulation. Specifically, M. Paulk’s
concl usi on was based upon his determ nation that “gross |and
area” did not include slopes, streans, ponds, watercourses,

wet | ands, floodways, and fl oodplains.?? Consequently, M.

1The 2002 Bal dwi n County Zoni ng Regul ati ons, sec. 23.3(d),
provides, in relevant part, as follows:

(d) Open Space Reservation

(1) A mnimmof 20 percent of the gross |and
area shall be set aside for pernanent open space
for the purpose of providing parks, recreational
facilities, pedestrian ways, and/or for con-
serving sensitive elenents of the environnment
including but not limted to slopes, streans,
ponds, watercourses, wetlands, floodways and

f I oodpl ai ns.

a. Stormnater detention ponds, retention
ponds, or simlar holding basins for
stormnvat er shall not be included in the
20- percent open space requirenent.

b. A m ninmmof 50 percent of the required
open space nust be contiguous and nust be
usabl e for passive or active recreation
pur poses. The usabl e open space shall not
i ncl ude steep slopes, streans, ponds,

wat er cour ses, wetl ands, fl oodways and/ or

f I oodpl ai ns.

2To the contrary, M. Dyess testified that gross |and area
i ncludes “everything within the boundaries of [a] particul ar
devel opment”. M. Dyess further opined on whether 50 percent of
the open space in M. dark’s conceptual plan was “contiguous and
* * * ysable for passive or active recreation” purposes as
(continued. . .)
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Paul k’s interpretation substantially reduced the available |and
for | ot devel opnent because he excluded the | akes and wetl ands on
Kiva Dunes Golf Course. Utimtely, M. Paulk admtted that M.
Cark’s 370-1ot subdivision was viable. W conclude that it was
reasonabl e to assune that 370 | ots could be devel oped on Kiva

Dunes Gol f Course. 3

2, .. continued)
required by the regulation. Initially, M. Dyess stated: “In
| ooking at (the plan), not having the exact nunbers, typically it
doesn’t look |ike they're going to have the 50-percent. To be
definitive, we’'d want to see the nunbers”. Utimately, M. Dyess
conceded that the plan design could be adjusted to neet the
contiguous requirenent. Notably, however, he never suggested
that such an adjustnment would require a reduction in the nunber
of lots available or the elimnation of any of the proposed
manmade | akes.

BBRespondent takes the position that the presence of a |ocal
beach wildlife inhabitant of the area near Kiva Dunes ol f
Course, the federally protected Al abanma beach nouse, would have a
prof ound i npact on the devel opnent of the proposed subdi vision.
Specifically, respondent contends that M. Cark did not account
for the time and cost that would be associated with securing the
necessary permts in developing the property. Fromthe evidence
before us, we are not persuaded that the presence of the Al abama
beach nouse woul d have significantly affected the devel opnent of
Kiva Dunes CGolf Course. W note that M. Paul k’s report nakes no
reference to the Al abama beach nobuse, and there is no adjustnent
in M. Paul k’s values to account for any potential delay or
expense associated with the potential inpact that the presence of
t he Al abama beach nouse m ght have on the devel opnent. | ndeed,
both experts agree that projected sales of the hypothetical |ots
woul d have begun closing on Dec. 31, 2003. Moreover, Aaron
Val enta, a regional habitat conservation plan coordinator for the
Fish and Wldlife Service, testified that Kiva Dunes Golf Course
does not fall within the Al abama beach nouse’'s critical habitat.
Utimately, no evidence or testinony was offered that would
support a finding that the presence of the Al abama beach nouse
woul d prevent the devel opnent of the proposed subdi vi sion.



2. Average Lot Price

M. Cdark concluded that the initial ot price in his
hypot heti cal subdi vi sion woul d average $170,000. |In reaching
this value, M. O ark considered a nunber of variables: The
quality of the lots, market demand, and conparabl e sal es.

M. dark’s conceptual plan proposed the enl argenent of
several |akes and the creation of several pool and recreation
areas on Kiva Dunes Golf Course. Consequently, approximately 70
percent of his proposed lots (258 out of 370) would front the
| akes. Both experts agree that this | ake frontage factor al one
woul d have a significant inpact on ot value. Additionally, Jim
Edgnmon (M. Edgnon), an agent of D&E and manager of Kiva Dunes
Golf Course, testified that all of the lots would have access to
the anmenities of the adjacent Kiva Dunes subdivision, including
the use of tennis courts, sw nm ng pools, beach wal kovers, and
dedi cated areas on the beach itself. Mreover, the lots in the
hypot heti cal subdivision would frequently have beautiful views of
Mobi | e Bay.

M. Cark also considered the market for house lots in
Bal dwi n County in reaching his initial ot price. The tota
popul ation in Baldwi n County from 1990 t hrough 2000 (the period

shortly before the valuation date) increased 42.87 percent.!*

M. Edgnon testified that Baldwin County was the “second-
fastest-growi ng county in Al abama and naybe the top 50 or 70 in
(continued. . .)
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Tot al househol ds during that same period correspondi ngly
i ncreased 49. 38 percent, and the nedian hone price increased 88.2
percent.?® M. dark opined that the popul ati on surge, coupl ed
with a dwi ndling supply of available hone sites, ' would increase
demand, and the selling price, for the proposed |ots.

As a final consideration, M. Cark |ooked to | ocal sales of
properties he believed were nearest in quality to the proposed
| ots. He noted several 2002 sal es of devel oped lIots (land price
conputed by extraction)! in the neighboring Mrtinique
Devel opnent (Martinique).® Martinique' s sales ranged from
$160, 000 to $306,700. M. dark also exam ned several 2002 and
early 2003 sales of “off-of-the-beach” lots at the Kiva Dunes

subdi vision ranging in price from$110,000 to $160,000. In

¥4(...continued)
the country.”

5The statistical data for popul ation and househol d growth
was included in M. Paulk’s report.

. Cdark testified that nei ghboring subdivisions were
approachi ng sell out.

YExtraction is a nethod of estimating |land value in which
t he depreciated cost of the inprovenents on the inproved property
is estimated and deducted fromthe total sale price to arrive at
an estimated sale price for the land. Appraisal Institute, The
Appr ai sal of Real Estate 335 (12th ed. 2001). M. Paulk offered
no criticismas to M. Cark’s extraction val ues.

BVartinique is approximately 1 mle east of Kiva Dunes Gol f
Course off H ghway 180. It is a single-famly devel opnment with
anpl e | akes, a swnmm ng pool, tennis courts, and conveni ent
access to the beach.
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hi ghlighting his Kiva Dunes subdivi sion conparables, M. Cark
stressed that their quality and size were inferior to those of
t he proposed lots.?®

In contrast, M. Paulk determned that the initial lot price
in his hypothetical subdivision would average $85,000. In
arriving at that nunber, M. Paulk testified, he averaged the
2001 sale prices of just two interior lots sold at the Kiva Dunes
subdi vision.?® In other words, M. Paulk assuned that two of the
| east desirable lots in the Kiva Dunes subdivision would be of
conparable quality to that of the hypothetical lots.?? M.
Paul k’ s proposed | ots would not front the | akes, would not have
views of Mbile Bay or any |akes, and would be far renoved from
the anmenities of the Kiva Dunes subdivision. W conclude that
M. Paul k’s assunptions are not realistic because they fail to

rely on conparable |ot characteristics.

®As set forth above, M. Cark testified that the majority

of lots in the proposed subdivision would front |lakes. In his
report, M. Cdark’'s data is suggestive of the appeal and prem um
val ue of |lake front property in Baldwn County. For instance,

“l ake view' lots at Tannin Village averaged $22.88 per square
foot, whereas “open view' lots at the Kiva Dunes subdivision
averaged only $14.16 per square foot. “Limted view l|ots at the
Ki va Dunes subdi vi sion averaged a nere $8. 65 per square foot.

Lot 113 sold for $108,865, and |ot 69 sold for $55, 685.
The actual average for these lots, $82,275, was then increased 3
percent for appreciation to arrive at a reconciled initial value
per | ot of $85, 000, rounded.

2lln his report, M. Paulk expressly states that his
conclusions as to initial lot price are “Based on recent interior
| ot sales at Kiva Dunes.” (Enphasis added.)
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M. Paulk’s testinmony at trial is inconsistent with his
appraisal in several respects. In his report M. Paulk stresses
that “Most lots in the [proposed] devel opnent will have water
views of the onsite | akes”. Moreover, M. Paulk reports that the
proposed subdi vision closely resenbles Martini que, yet he does
not give any consideration to the actual sale prices of its lots
in conputing his initial lot price. For instance, he lists the
average selling prices of |lots at devel opnents Mor gant own??

($74, 000), Peninsul az® ($42,500), and the Kiva Dunes subdi vi sion
($82,275), yet he curiously assigns a value for average |ot sales
for Martinique at zero.?® As set forth above, Martinique |lots
were selling for much nore than the residential lots at the Kiva
Dunes subdi vi si on.

We concl ude that Martini que possesses many of the
characteristics of M. Cark’s hypothetical subdivision and
provi des the nost accurate representation of the quality and
val ue of the proposed lots. M. Paul k’s assunption that the

quality of the proposed lots would mrror that of two inferior

2Mprgantown is a single-famly residential devel opnent on
the south side of H ghway 180 approximately one-half mle west of
Ki va Dunes Golf Course.

ZPeninsula is a single-famly residential golf course
community on the north side of H ghway 180 approximately 5 mles
west of H ghway 59.

24Mr . Paul k designates the average | ot sale price for
Martinique in a separate section as “NNA’, the only such property
to receive that designation in his report.
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| ots at the Kiva Dunes subdivision is unavailing. W conclude
that M. Cark’s analysis is persuasive and that an initial |ot
price of $170,000 for the hypothetical subdivision is reasonable.

3. Absorption Rate

M. Cdark assunmed that his 370-1ot subdivision would sel
out in 10 years, averaging sales of 37 lots per year. |In nmaking
hi s assunption, he conpared absorption data from| ocal
devel opnent s, including the Kiva Dunes subdivision and
Martinique. M. Paulk, on the other hand, assuned his 300-1I ot
subdi vi sion woul d sell out in 15 years, averagi ng sales of 20
| ots per year. M. Paulk appears to have relied exclusively on
absorption data from Martinique to forecast his absorption rate.
Both experts relied on Martinique in support of their
respective assunptions on the issue of the proper absorption
rate. Indeed, as set forth above, the quality of the lots at
Martinique, its anenity package, and its location mrror those of
t he proposed subdivision. Accordingly, we conclude that
Martinique is a useful gauge of an appropriate absorption rate.
Sal es at Martinique were brisk during 2000 (25 sales).?® A
former sales agent at Martinique to which M. Cark’s report
refers indicated that sales were “slowed by the construction

pace”, and that “the lots could have sold out much quicker” had

»Gal es for 2001 totaled 22, and sales reported for half of
2002 total ed 14.
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t hey been sold as vacant lots. M. Cark testified that the
demand for vacant lots was “feverish” as existing devel opnents
wer e approaching sellout, and M. Paulk’s data in his report
corroborates M. Cark’s conclusions. For instance, by 2005 the
Ki va Dunes subdi vi si on, Mrgantown, and Mrtinique had sold out.

Considering that the proposed plan woul d have had nore than
three tines as many lots avail able for purchase as Martini que, 2°
we conclude that a sales forecast of 37 lots per year is
r easonabl e.

Having found M. Cark’s assunptions as to the avail able
lots for sale (370), initial lot price ($170,000), and annual
rate of |lot sales (37 per year) reasonable, we need not address
in detail the remaining assunptions nmade by the experts in
deriving their respective before val ue opinions, as they are
|argely offsetting. To illustrate, if we incorporate M. Cdark’s
af orenenti oned assunptions into M. Paul k’s di scounted cashfl ow
conputation, leaving intact M. Paul k’s remaini ng assunptions as
to lot appreciation (3 percent), developer’s profit (12 percent),
sal es comm ssions (6 percent), closing/ marketing costs (3
percent), property taxes ($504/1ot), and discount rate (12

percent), M. Paulk’s before value would anbunt to $29, 948, 799. %/

26Marti ni que conprises 104 devel oped | ots.

2IM. Cark estimated | ot appreciation at 5 percent;
devel oper’s profit at 20 percent; sales comm ssions at 6 percent;
(continued. . .)
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If we further incorporate respondent’s concession on brief as to
M. Cark’s 5-percent |ot appreciation rate, M. Paulk’s before
val ue woul d increase an additional $2,365,759. Utimtely, with
the foregoing substitutions, M. Paulk’s before val ue
($32, 314,558) would exceed M. Cark’s before value ($31, 938, 985)
by $375, 573. 28

We conclude that M. Cark’s testinony is credible and his
assunptions are reasonable and anply supported by the evidence
presented at trial and in his report. Moreover, we conclude that
t he Woodl ands sal e is corroborative evidence of the
reasonabl eness of M. Cark’s conclusions. Accordingly, we
assign a before value to Kiva Dunes Golf Course of $31, 938, 985.

Fair Market Val ue of Kiva Dunes Golf Course After Conservation
Easenent

The experts agree that imredi ately after the charitable
contribution, the highest and best use of Kiva Dunes Golf Course

was the continued operation of the golf course.? However, in

21(...continued)
cl osing costs/overhead at 3 percent; and a discount rate at 9.5
percent .

2\ do not, however, decide that petitioner is entitled to
a higher before value than that determned by M. d ark.

2During 2007 M. Clark prepared and submitted a
suppl enental report in which he opined on the econom ¢ health of
the golf industry for 2007. At trial, he testified that his new
data (information M. Cark admts would not have been avail abl e
to a hypothetical buyer and seller during 2002) suggests that the
continued operation of Kiva Dunes Golf Course as a golf course
(continued. . .)
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determ ning the after value of Kiva Dunes Golf Course, the
experts used very different nethodol ogies. M. Paul k used an
i nconme approach. He divided a capitalization rate into a nunber
that he represented was the 2002 net incone of Kiva Dunes ol f
Course. M. Paulk determined the after value to be $8, 808, 000.
In contrast, M. Cark concluded that the econom c health of Kiva
Dunes Golf Course during 2002 was too poor to support an incomnme
capitalization approach. Instead, he found sal es of “conparable”
properties that he analyzed and adjusted to reach an after val ue
of $1, 050, 750.

In determning his after value, M. Paul k divided a
capitalization rate (12 percent) into a nunber that he

erroneously represented was the 2002 net incone of Kiva Dunes

29(. .. continued)
woul d not be the highest and best use of the property. In
support of his “new position”, M. dark highlighted a recent
gol f course closure, dimnishing rounds played in Bal dw n County,
and recent | osses sustained by several |ocal courses. On brief,
respondent argues vociferously that “[M.] Cark’s vacillation on
t he hi ghest and best use of the property after the donation
presents insurnountable obstacles for petitioner in establishing
the fair market value of the property after the donation.” W
di sagr ee.

The fair market value of Kiva Dunes Golf Course shoul d be
based on its highest and best use on its valuation date. See
Stanley Wirks v. Conmm ssioner, 87 T.C 389, 400 (1986); sec.

1. 170A-14(h)(3)(ii), Income Tax Regs. In other words, the
information M. Clark used to determ ne the highest and best use
of the property nust be limted to information that woul d have
been available to the hypothetical buyer or seller on the date of
t he donation. Accordingly, we assign no weight to M. Cdark’s
suppl enental report or his testinony insofar as it relates to the
hi ghest and best use of Kiva Dunes Golf Course.
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Gol f Course--$%$1,056,970.3%° The error was that, in calculating
t he 2002 net incone, M. Paulk failed to account for all of the
expenses listed on D&E' s 2002 tax return,® as well as reserves
in lieu of depreciation.® The table bel ow sunmarizes the
omtted categories of expense that, when subtracted from M.

Paul k’ s conmputed 2002 net income, result in a negative nunber:

Description Expense
Sal ari es & wages $756, 421
Enpl oyee benefits 126, 435
Repai r s/ mai nt enance 64, 037
Taxes & |icenses 28, 565

At trial, M. Edgnon testified that the 2002 net incone
for Kiva Dunes Golf Course was a “negative nunber”.

3ID&E' s return was audited for taxable year 2002. The IRS
did not propose any adjustnents to the expense categories on the
return or challenge whether any of the |isted expenses were
ordi nary or necessary.

32\\6 recogni ze, and both experts agree, that depreciation
does not figure into an appraisal val ue conputation. However,
M. Paulk admtted that appraisal principles require that an
alternative, simlar concept be substituted to reflect the
econom ¢ cost of maintaining and/or replacing equi pnent required
for the operation of the golf course. Exanples of such itens
rel evant for such purposes would include, but are not limted to,
mai nt enance vehicl es, maintenance equi pnent, irrigation systens,
and golf carts. In appraisal parlance, a “reserve” reflects this
antici pated cost of replacenent and maintenance. M. Paul k nmade
no attenpt to determ ne the anount of an appropriate reserve in
his after value analysis. On brief, respondent argues that an
appropriate reserve woul d not approxi mate D&E s depreci ation
deducti ons because D&E depreci ated under an accel erated net hod
(i.e. double declining balance nethod) and clai med a speci al
depreci ation all owance of 30 percent under sec. 168(k). W agree
w th respondent that an appropriate reserve does not mrror the
cl ai mred depreciation deductions in the instant case. However, it
IS not necessary to determ ne an appropriate reserve as D& s
remai ni ng expenses nore than offset D& s 2002 i ncone.



Rent 104, 587
Depreci ati on/ “ Reserve” 594, 266
Tot al 1,674, 311

At trial, M. Paulk admtted that he was provided D& s 2002
tax return before he submtted his appraisal. W therefore place
no reliance on M. Paulk’s after value determ nati on.

M. dark used the conparable sales nethod to reach his
after value. The conparable sales nethod “is based upon the
commonsense approach of taking the actual sales prices of
properties simlar to the subject property and then relating

these prices to the subject property.” Wlfsen Land & Cattle Co.

v. Comm ssioner, 72 T.C 1, 19 (1979). The fair market val ue of

Ki va Dunes CGolf Course is calculated by reference to the sale
prices of the conparable properties, adjusted upward to the
extent that the property is superior to the conparable property
in sone fashion and downward to the extent it is inferior in sone

fashion. See Witehouse Hotel Ltd. Pship. v. Comm ssioner, 131

T.C _, _ (2008) (slip op. at 45); see also Schwab V.

Comm ssioner, T.C Meno. 1994-232 (“This approach is based on the

principle that the prudent purchaser would pay no nore for a
property than the cost of acquiring an existing property with the
sanme utility.”). M. dark made seven adjustnents to the prices
of his conparables for differences in (1) market conditions, (2)

| ocation value, (3) access and visibility, (4) size, (5)
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availability of utilities, (6) topographical and wetland
characteristics, and (7) financing terns.

Under ideal circunstances, there is an abundance of sal es of
truly conparabl e properties nmade under simlar conditions, only
m nor adjustnents are required, and the value is easily derived.
However, as in the instant case, when such conditions do not
exist, many factors cone into play and nore adjustnents are
required. As m ght be expected, the | ack of sales of conparable
properties results in a nore subjective value, highly dependent
on the independent judgnent of the individual appraiser.?3

In reaching his after value, M. Cark identified five sales
of properties he considered “conparable”.** M. Cark’'s first
conparabl e was a 186-acre vacant parcel of land in Gulf Shores,

Al abama. The property sold on June 4, 1992, for $5,136 per acre,

or $1 million. The land was purchased for the purpose of

3¥M. dark testified that the limted use for which Kiva
Dunes Golf Course coul d be devel oped had a profound effect on his
adj ustnents to his conparabl es.

[T]his is an eased property that has just about

all of its rights stripped fromit except
recreational type uses, and if this were an uneased
property * * * there would be different adjustnents,
but an eased property under the conservation easenent
* * * had very limted use. So whether you’ ve got
wet | ands that you can’t do anything with or you’ ve
got an eased piece of property that you can’t do
anything with, you can't do anything with them

Al five of M. Clark’s sales of conparable properties
occurred in Baldwi n County.



- 25 -

devel opi ng Wodl ands as a golf course. After adjusting the price
per acre for market conditions (+66 percent), location (-10
percent), access/visibility (-10 percent), size (-5 percent),
utilities (0 percent), topography/wetlands (+5 percent), and
financing (O percent), M. Cdark arrived at an adjusted val ue for
his first conparable of $7,140 per acre.

The second conparabl e was an 818-acre vacant parcel of |and
also in Gulf Shores, Al abama. The property sold on October 12,
1994, for $6, 432,500, or $7,860 per acre. The property has 1.2
mles of frontage on the south margin of Bon Secour Bay and
approximately 1.7 mles fronting on the north row of H ghway 180.
The | and was purchased for the devel opnent of a residential
communi ty, which included a golf course and tennis center. After
adjusting the price per acre for market conditions (+47),
| ocation (-20 percent), access/visibility (-5 percent), size (+10
percent), utilities (-20 percent), topography/wetlands (-20
percent), and financing (0O percent), M. Cark arrived at an
adj usted val ue for his second conparabl e of $8,674 per acre.

The third conparable was a 320-acre vacant parcel of land in
Fol ey, Al abana. The property sold on January 16, 1997, for
$5, 313 per acre, or $1,700,000. This conparable is in an area of
significant commerci al devel opnent. After adjusting the price
per acre for market conditions (+29 percent), location (-10

percent), access/visibility (-10 percent), size (+5 percent),
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utilities (-5 percent), topography/wetlands (+5 percent), and
financing (+10 percent), M. dark arrived at an adjusted val ue
for his third conparable of $6,409 per acre.

M. Cdark’s fourth conparable was a 190-acre parcel of |and
in Foley, Alabama. The property was sold on Novenber 19, 1997,
for $6,842 per acre, or $1,300,000. M. Cark testified that the
property was purchased by the Consuner Guaranty Corporation for
t he purpose of developing a golf course. After adjusting the
price per acre for market conditions (+0 percent), location (+5
percent), access/visibility (-5 percent), size (-5 percent),
utilities (-20 percent), topography/wetlands (+5 percent), and
financing (O percent), M. Cdark arrived at an adjusted val ue for
his fourth conparabl e of $7,112 per acre.

The fifth conparable was a 254-acre parcel of land in Fol ey,
Al abama. The property sold on January 12, 2000, for $11, 784 per
acre, or $3 mllion. The site was inproved with a nunber of farm
buildings. M. Cark testified that the property was comonly
referred to as “one of the prettiest sites for a golf course that
there could be in Baldw n County.” After adjusting the price per
acre for market conditions (+5 percent), location (-5 percent),
access/visibility (-5 percent), size (0 percent), utilities (-20
percent), topography/wetlands (0 percent), and financing (O
percent), M. Cark arrived at an adjusted value for his fifth

conpar abl e of $8, 670 per acre.
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On the basis of the average price of his five conparables,
adjusted for differences, M. Cark determned an after val ue of
$1, 050, 750. *

We are m ndful of the fact that in reaching his after val ue,
M. Cark did not take into consideration the highest and best
use of his conparables in the traditional sense. He instead
sel ected properties that were purchased for recreational uses
t hat would be permitted on Kiva Dunes Golf Course.®* |n other
words, M. Cark considered the market forces in Baldwi n County
an accurate baroneter of the highest and best use of a conparable
property. W do not find M. Cark’s analysis in that regard to
be “fatal”, as respondent contends.

W are satisfied that M. Cark’s sel ection of conparables
was reasonabl e under the circunstances and that his adjustnments
to the prices of the conparabl es were based upon sound judgnent
and a detail ed know edge of all the properties nentioned in his
report. However, we agree with respondent that an upward

adjustnment to M. Cark’s after value is justified in one

%The average price per acre for the five conparable
properties is $7,601. Miltiplying that nunber by the total
acreage of the easenent, 140.9 acres, results in an after val ue
of $1,070,980, rounded. M. dark inadvertently erred in two
respects in reaching his after val ue nunber--he m scal cul ated the
average price per acre of his five conparables at $7,500, and he
mul tiplied that nunber by 140.1 acres.

%For instance, the property could be operated as a golf
course, a park, or an agricultural enterprise.
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respect. M. dark’s conparables consist of uninproved |and
whil e Kiva Dunes Golf Course’s current condition is that of an
awar d-w nni ng golf course. Consequently, an upward adjustnent to
the prices of the conparables for the cost of turning the
uni nproved real estate into a conparable golf course property is
war r ant ed.

Petitioner contends on brief that the approxinate costs of
the inprovenents are reflected in the basis of the golf course
real estate (%1, 929, 456) as reported on Schedul e L, Bal ance Sheet
per Books, of Kiva Dunes’s 2002 Form 1065. The basis of the golf
course real estate inprovenments is actually $1,339,957. W
arrived at this figure by subtracting the portion of the cost
basis attributable to the golf course real estate ($589,499) from
t he 2002 cost basis of Kiva Dunes Golf Course ($1,929,456). W
conputed the proportional share of the golf course real estate
basis by dividing the total acreage for Kiva Dunes Golf Course
(140.9) by the total acreage for the RTC property (251) and
mul tiplying that fraction by the total purchase price for the RTC
property ($1, 050, 000).

The foregoing inprovenent costs ($1, 339,957) nust be

adj usted to account for depreciation. See Wrtnmnn v.

Conmi ssioner, T.C. Menp. 2005-227. On Schedule L of its 2000

Form 1065, D&E reported a cost basis in Kiva Dunes Golf Course of

$2,501, 499. D&E depreciated the costs of inprovenents on Kiva
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Dunes Gol f Course for taxable years 2001 ($347,876) and 2002
(%$224,168), and its cost basis was correspondingly reduced to
$1,929,456 to reflect the deductions.® W therefore add to
petitioner’s cost of inprovenents ($1, 339, 957) the depreciation
deductions D&E cl ained for taxable years 2001 and 2002 to derive
a value for the costs of inprovenents on Kiva Dunes Golf Course
($1, 339,957 + $347,876 + $224,168 = $1,912,001).

Accordingly, after adjusting M. Cark’ s after value to
account for the inprovenents, we conclude that the after val ue
for Kiva Dunes Gol f Course is $2,982,981 ($1, 070,980 conparabl e
val ue + $1,912,001 depreci ati on adjustnent).

Enhancenent

M. Cark determ ned that the conservation easenent enhanced
property owned by D&E north of H ghway 180 by $300, 000.
Respondent agrees. W shall adjust our final value to reflect
t hat enhancenent.
Concl usi on
On the basis of our review of all the valuation evidence,
gi ving due consideration to our observation at trial of the

W t nesses for both parties and to the testinony of the experts

S’D&E did not depreciate the costs of inprovenents in 2000,
and there is no evidence in the record before us that D&E
depreci ated any costs of inprovenents to the subject property
bef ore 2000.
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and their reports, we conclude that the fair market value of the
easenent is $28, 656, 004. *
We have considered all of the parties’ contentions and
argunents that are not discussed herein, and we find them
unnecessary to reach, without nerit, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.

3%\We reached this nunmber by subtracting our after val ue
(%$2,982,981) as well as enhancenment ($300,000) from our before
val ue ($31, 938, 985).

%®Respondent argues that Kiva Dunes is liable for either a
substantial or a gross valuation penalty pursuant to sec.
6662(b)(3) and (e) or (h). Sec. 6662(a) and (b)(3) inposes a
20- percent penalty on that portion of an underpaynent which
results froma substantial valuation msstatenent. There is a
substantial valuation msstatenent if the value of any property
clainmed on the return is 200 percent or nore of the anount
determned to be the correct amount. Sec. 6662(e)(1)(A). Sec.
6662(h) increases the penalty to 40 percent in the case of a
gross valuation msstatenent. There is a gross val uation
m sstatenment if the value is 400 percent or nore of the val ue
determined to be the correct amount. Sec. 6662(h)(2)(A)(i).

We corrected Kiva Dunes’s reported val ue approxi mately 10
percent. Accordingly, Kiva Dunes is not subject to a valuation
penal ty.



