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P filed a bankruptcy petition in Decenber 2007
t hat the Bankruptcy Court dism ssed in March 2009; and
P filed a second bankruptcy petition in Cctober 2009, 7
nmont hs after the Bankruptcy Court had dism ssed his
first case. Two weeks later R issued P a notice of
deficiency for 2006. In January 2010 (13 weeks after
he filed his second bankruptcy petition and while the
second bankruptcy case was still pending) P filed a
petition in this Court for redeterm nation of the
deficiency. After the Bankruptcy Court dism ssed P's
second bankruptcy case, he filed a succession of four
nor e bankruptcy petitions--three of which the
Bankruptcy Court has dism ssed; the |atest case, his
sixth, is still pending.

Hel d: Pursuant to 11 U S. C. sec. 362(c)(3)
(2006), the automatic stay arising fromP s second
bankruptcy petition term nated in Novenber 2009--i.e.,
30 days after P filed that bankruptcy petition. The
stay therefore did not bar the commencenent of P's
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deficiency case under 11 U S. C. sec. 362(a)(8), and
this Court has jurisdiction to consider P s deficiency
case.

Hel d, further: Pursuant to 11 U S.C sec.
362(c)(4), no automatic stay arose followng P's third,
fourth, fifth, and sixth bankruptcy petitions because P
had two or nore bankruptcy cases di sm ssed during the
year before he filed each of those bankruptcy
petitions. Therefore, 11 U S. C. sec. 362(a)(8) does
not stay the continuance of this deficiency case.

Dennis Klein, pro se.

Frederick C. Miutter, for respondent.

OPI NI ON

GQUSTAFSON, Judge: By a statutory notice of deficiency dated
Cct ober 26, 2009, the Internal Revenue Service (IRS) determ ned a
deficiency of $1,201 in petitioner Dennis Klein' s 2006 Federal
income tax, with additions to tax totaling $438.37 pursuant to
section 6651(a)(1) and (2) of the Internal Revenue Code
(“1.RC.", 26 US.C). M. Kl ein brought this case pursuant to
| . R C. section 6213(a), asking this Court to redeterm ne the
deficiency and additions to tax. However, since Decenber 2007
M. Klein has filed the followi ng six petitions in the U S

Bankruptcy Court for the Mddle District of Pennsylvania



- 3 -
(hereinafter, “the Bankruptcy Court”), five of which that court

has di sm ssed:?

Docket No. Date filed Dat e di sm ssed
5:07- bk-53221 Dec. 11, 2007 Mar. 11, 2009
5: 09- bk- 08010 Cct. 13, 2009 Feb. 9, 2010
5:10- bk-01012 Feb. 9, 2010 Mar. 3, 2010
5:10- bk- 01942 Mar. 11, 2010 Apr. 6, 2010
5: 10- bk- 02809 Apr. 6, 2010 May 25, 2010
5:10- bk- 04614 June 2, 2010

Because those bankruptcy filings provoke questions about our
jurisdiction over this case, we ordered the parties to show cause
why the case should not be dism ssed for |ack of jurisdiction.

For the reasons expl ained bel ow, we hold that the automatic stay
i nposed by 11 U. S.C. section 362(a)(8) does not deprive us of
jurisdiction or prevent the continuation of proceedi ngs here.

Backgr ound

M. Klein's first two bankruptcy petitions

On Decenber 11, 2007, M. Klein filed a bankruptcy
petition--apparently his first--under Chapter 13 of the
Bankruptcy Code. The Bankruptcy Court dismssed M. Kleins
first bankruptcy case on March 11, 2009.

On Cctober 13, 2009--i.e., seven nonths after the di sm ssal

of his first bankruptcy case--M. Klein filed a second bankruptcy

We take judicial notice of the records of these bankruptcy
cases, pursuant to Rule 201 of the Federal Rules of Evidence.
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petition under Chapter 13. M. Klein did not nove the Bankruptcy
Court to issue any order pertaining to the automatic stay.?2

Noti ce of deficiency and Tax Court petition

On Cctober 26, 2009, the IRS mailed to M. Klein the notice
of deficiency for taxable year 2006.3% On January 15, 2010 (i.e.,
while his second bankruptcy petition was still pending, but nore
than 30 days after he filed his second bankruptcy petition),
M. Klein filed his Tax Court petition commencing this case. He
is the sole petitioner naned in the petition. M. Klein resided
i n Pennsyl vania when he filed his petition with this Court.

M. Klein's third, fourth, fifth, and sixth bankruptcy petitions

On February 9, 2010, the Bankruptcy Court dism ssed
M. Klein s second bankruptcy case (filed in Cctober 2009); and
on the same date M. Klein filed his third bankruptcy petition

under Chapter 13. The Bankruptcy Court dism ssed that third case

2The Governnent al so did not nove the Bankruptcy Court to
i ssue any order pertaining to the automatic stay. One creditor,
apparently a bank holding a nortgage on M. Klein's residence,
noved for relief fromthe automatic stay, filing the notion nore
than 30 days after M. Klein filed his second bankruptcy
petition. The Bankruptcy Court did not rule on the bank’s notion
for relief but effectively terminated the automatic stay when it
di sm ssed the second case altogether in February 2010. See 11
U S C sec. 362(c)(2); Lomagno v. Salonpbn Bros. Realty Corp., 429
F.3d 16, 17 (1st Cr. 2005).

3Under 11 U.S.C. section 362(b)(9)(B), a bankruptcy filing
does not operate as a stay of “the issuance to the debtor by a
governnmental unit of a notice of tax deficiency’”. Consequently,
the propriety of the IRS s issuance of the notice of deficiency
is not in question here.
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on March 3, 2010. On March 11, 2010, M. Klein filed his fourth
bankruptcy petition under Chapter 13. On April 6, 2010, the
Bankruptcy Court dism ssed that fourth case (and denied a notion
to reconsider the dismssal of his third case); and on the sane
date M. Klein filed his fifth bankruptcy petition. The
Bankruptcy Court dism ssed the fifth case on May 25, 2010; and
M. Klein filed his sixth Chapter 13 petition on June 2, 2010.
The bankruptcy trustee has filed a notion to dism ss that sixth
case for failure to file a conplete list of creditors; but as far
as we know, the sixth case is still pending.

Di scussi on

Proceedings in this case overlap with bankruptcy proceedi ngs
in two significant respects: First, M. Klein filed his petition
here in January 2010--after the Cctober 2009 filing of his second
bankruptcy petition and before the Bankruptcy Court dism ssed
that second case in February 2010. Second, M. Klein s sixth
bankruptcy petition filed in June 2010 is apparently still
pendi ng. These overl aps rai se questions about the automatic stay
provi sions of the bankruptcy | aw.

| . The general rule

Under 11 U . S.C. section 362(a), the filing of a bankruptcy
petition--

operates as a stay, applicable to all entities, of--

* * * * * * *
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(8) the comrencenent or continuation of a
proceeding before the United States Tax Court * * *
concerning the tax liability of a debtor who is an
i ndividual for a taxable period ending before the date
of the order for relief under this title. [Enphasis
added. ]

Thus, as a general rule, the filing of a bankruptcy petition
gives rise to an automatic stay that bars the “conmmencenent or
continuation” of a Tax Court suit. |If nonetheless a petition is
filed with the Tax Court after a bankruptcy petition has been
filed, then the automatic stay bars “comencenent” of the Tax
Court suit. In that circunstance the Tax Court | acks
jurisdiction over the deficiency proceeding and nust dism ss the

case. Thonpson v. Conm ssioner, 84 T.C 645, 648 (1985). |If a

Tax Court petition is tinely filed before the bankruptcy petition
is filed, then the automatic stay bars the “continuation” of the
Tax Court case; and proceedings in the Tax Court normally are
stayed until the case is closed or dism ssed or a discharge is
granted or denied, see 11 U S. C. sec. 362(c)(2), or the stay is
lifted by the bankruptcy court, see 11 U S.C sec. 362(d).

The autonmatic stay generally prevents the conmencenent or
continuation of any proceedings in this Court--thereby vesting in
t he bankruptcy court the discretion to control the adjudication
of tax liabilities. The bankruptcy court either can naintain the
stay and redetermne the liability itself, see 11 U S.C sec.

505(a), or can lift the stay and allow a Tax Court case to
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proceed, Halpern v. Conm ssioner, 96 T.C. 895, 902 (1991). This

fosters judicial econony by avoiding duplicative adjudication.?

M. Klein filed his Tax Court petition during the pendency
of his second bankruptcy suit. |[If the automatic stay provision
applied at that tinme, then we lack jurisdiction over this case.
Consequently, we nust deci de whether a stay arising fromhis
second bankruptcy petition barred the “comencenent” of this tax
deficiency case in January 2010 and deprived this Court of
jurisdiction, or whether instead an exception to the automatic
stay prevented its operation here. |If comrencenent of this case
was not barred, we nust deci de whether the pendency of that
second bankruptcy suit or any of the subsequent four suits bars
the “continuation” of this case.

1. Exceptions to the Automatic Stay

The general rule of 11 U S.C section 362(a) is subject to
two pertinent exceptions, given in section 362(c)(3) and (4).
The exception in paragraph (4) is sinpler to analyze, and it

provi des a hel pful prelude to the nore conplex provision in

“The provisions in 11 U.S.C. section 362(c)(3) and (4) that
termnate a stay or keep it fromgoing into effect thereby create
the possibility of duplicative proceedings in the Tax Court and
t he Bankruptcy Court (a circunstance that does not appear to be
present here). However, in such an instance both parties in the
Tax Court case would also be parties in the bankruptcy case, and
they woul d therefore have the opportunity to advi se each court
that the other court intended to address the tax issues--and it
woul d presumably be in the parties’ interest to do so.
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paragraph (3). W therefore take these provisions out of
nuneri cal and | ogical order to discuss first paragraph (4).

A. Two petitions dism ssed within the previous year

11 U.S.C. section 362(c)(4)(A) (i) provides that--

if asingle or joint case is filed by or against a
debtor who is an individual under this title, and

if 2 or nore single or joint cases of the debtor were
pending within the previous year but were disn ssed,
other than a case refiled under section 707(b),

t he stay under subsection (a) shall not go into effect
upon the filing of the later case * * *. [Enphasis
added. ]

This exception to the automatic stay applies when there have been
“2 * * * cases * * * within the previous year * * * dism ssed”.
When that prerequisite is nmet, the statute provides sinply and

w t hout condition that the automatic stay “shall not go into
effect” upon the filing of any bankruptcy petition within a year
of those dism ssals.

Assumi ng that we are not deprived of jurisdiction by the
second bankruptcy petition (discussed belowin part I1.B), this
provi sion preenpts the automatic stay that otherw se woul d have
arisen upon the filing of M. Klein's third, fourth, fifth, and
si xth bankruptcy petitions: 1In the “previous year” to each of
M. Klein s third through sixth bankruptcy petitions, the
Bankruptcy Court had dism ssed two or nore of his prior cases.
See table, supra p. 3. (Before M. Klein filed his nbst recent
bankruptcy petition--his sixth, filed in June 2010--the

Bankruptcy Court had dism ssed four of his petitions in the



- 9 -
previous year.) Consequently, under 11 U S.C. section 362(c)(4),
the automatic stay did “not go into effect” as the result of the
filing of M. Klein's third, fourth, fifth, and sixth bankruptcy
petitions (in February, March, April, and June of 2010), and
those petitions did not bar the continuation of this suit.

Thus, proceedings in this case are not currently stayed by
the still-pending June 2010 bankruptcy petition, and we are not
barred from continui ng our proceedings in this case--if we have
jurisdiction, to which issue we now turn.

B. A second petition within the precedi ng year

1. The statute

Paragraph (3) of 11 U S.C. section 362(c) is sonmewhat nore
conplicated than the sinple rule of paragraph (4). Section
362(c) (3) provides:

if a single or joint case of the debtor was pending
within the preceding 1l-year period but was
di sm ssed, * * *

(A) the stay under subsection (a) with respect to
any action taken with respect to a debt or property
securing such debt or with respect to any | ease shal
termnate with respect to the debtor on the 30th day
after the filing of the later case * * *, [Enphasis
added. ]

2. The |l eqgislative history

Congress apparently drafted subsection (c)(3) and (4) of 11
U S.C. section 362 separately. The so-called “exploding stay” of
paragraph (3) appeared first in H R 3150, 105th Cong. (1998),

entitled the Bankruptcy Reform Act of 1998, introduced February
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3, 1998; and paragraph (4) first appeared eight nonths later in
t he House conference report to H R 3150 on Cctober 7, 1998. See
H Rept. 105-540, at 54 (1998); H Conf. Rept. 105-794, at 21
(1998); see also Laura B. Bartell, “Staying the Seri al
Filer--Interpreting the New Expl oding Stay Provisions of §
362(c)(3) of the Bankruptcy Code”, 82 Am Bankr. L.J. 201, 222-
225 (2008).

The House Judiciary Commttee explained in 1998 that sone
debtors file successive bankruptcy cases to take advant age of
successive automatic stays and prevent creditors from pursuing
actions against their property and proposed that new Bankruptcy
Code section 362(c)(3) would renedy

this problemby term nating the automatic stay in cases

filed by an individual debtor * * * if his or her prior

case was dism ssed within the preceding year. 1In the
subsequently filed bankruptcy case, the automatic stay
term nates 30 days following the filing date of the

case unless the court, upon request of a party in
interest, grants an extension. * * *

H Rept. 105-540 at 80 (enphasis added).

The Senate Judiciary Conmttee explained in 1998 that many
of the worst bankruptcy system abuses invol ve debtors who
repeatedly file petitions in bankruptcy for the sole purpose of
abusing the automatic stay and that the proposed statute contains
restrictions on repeat filers such that “if a bankrupt has filed

for bankruptcy before, and that case was di sm ssed, the bankrupt
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w Il not get the benefit of the automatic stay.” S. Rept. 105-
253, at 27-28 (1998).

The relevant portions of 11 U S.C section 362(c)(3) and (4)
enacted in the Bankruptcy Abuse Prevention and Consuner
Protection Act of 2005, Pub. L. 109-8, sec. 302, 119 Stat. 75,
are identical to the statute proposed in 1998 (and passed by
Congress in 2000 but vetoed by President Cinton). See Bartell,
82 Am Bankr. L.J. at 225. In 2005 the House Judiciary Conmttee
stated that in order to discourage bad faith repeat bankruptcy
filings, the act anends

section 362(c) of the Bankruptcy Code to term nate the

automatic stay within 30 days in a chapter 7, 11, or 13

case filed by or against an individual if such

i ndi vidual was a debtor in a previously dism ssed case

pending within the precedi ng one-year period. * * *

H Rept. 109-31 (Part 1) at 69 (2005).

Al'l these descriptions of the effect of 11 U S.C
section 362(c)(3)(A) include little nuance or qualification, and
they thereby inply that the provision was to have a broad effect.
This |l egislative history thus may suggest that Congress intended
the reach of 11 U.S.C. section 362(c)(3) (termnating the stay in
sone circunstances) to be as broad as the reach of section

362(c)(4) (preenpting the stay in other circunstances); but

section 362(c)(3) uses different |anguage, which we now anal yze.
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3. The application of 11 U S.C. section 362(c)(3)(A)

to deficiency litigation

Wien M. Klein filed his second bankruptcy petition in
Cct ober 2009, his prior petition had been (in the words of the
statute) “pending within the preceding 1-year period” and had
been “di sm ssed” only seven nonths earlier in March 2009, thus
nmeeting the conditions for this exception to the stay. However,
11 U. S.C. section 362(c)(3) does not declare circunstances in
whi ch the automatic stay never goes into effect but rather
provides that the stay “termnate[s]” after a tinme (i.e.,
30 days)® and only in certain “respect[s]”. That is, the
| anguage Congress used in section 362(c)(3)(A) enploys several
“Wth respect to” phrases not present in the broad descriptions
in the legislative history, see supra part |I1.B.2, and not used
in the sinple and unconditional |anguage of section 362(c)(4),
see supra part I1.A W nust therefore decide whether those
phrases narrow or qualify the termnation in any sense rel evant

here. In particular,® this provision termnates the stay “with

°11 U.S.C. section 362(c)(3)(B) provides that, within those
30 days, a party in interest may nove the bankruptcy court to
extend the stay further, but no such notion was fil ed.

611 U. S.C. section 362(c)(3)(A) also provides that the stay
termnates “Wwth respect to any action taken with respect to
* * * property securing such debt or with respect to any | ease”
(enmphasi s added), but we need not determne the effect of these
property and | ease provisions. Rather, we need only decide
whet her section 362(c)(3)(A) termnates the stay inposed on Tax
Court proceedi ngs by section 362(a)(8).
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respect to any action taken wth respect to a debt” and does so
“Wth respect to the debtor”. That |anguage pronpts two
guestions: whether a Tax Court deficiency suit is an “action
taken with respect to a debt”, and whether term nating the stay
“Wth respect to the debtor” permts a Tax Court deficiency suit
to go forward. We answer those questions in the affirmative.

a. “TAlction taken with respect to a debt”

The Bankruptcy Code defines “debt” as “liability on a
clainf, 11 U S. C sec. 101(12), and defines “claini as a “right
to paynent, whether or not such right is reduced to judgnent,

i qui dated, unliquidated, fixed, contingent, matured, unmatured,
di sputed, undisputed, |egal, equitable, secured, or unsecured”,
id. sec. 101(5)(A). Atax liability is an anpbunt of tax the

taxpayer owes to the United States. Sec. Flour MIls Co. v.

Commi ssioner, 321 U. S. 281, 284 (1944). Even though unassessed,

tax liabilities are deened due and owi ng at the close of the

taxabl e year. Edelson v. Conm ssioner, 829 F.2d 828, 834 (9th

Cr. 1987), affg. T.C. Meno. 1986-223. The Governnent has a
right to paynent for tax liabilities; and for bankruptcy
purposes, a tax liability is thus a “liability on a clainf and
hence a “debt” as of the end of the taxpayer’s taxable year.
Taxpayers file deficiency cases in this Court to obtain
prepaynent judicial redetermnation of the tax liability

determned by the IRS. Qur decision results in a precise
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determ nation of the amount the taxpayer owes the CGovernnent for
each tax and period at issue; i.e., the debt becones judicially
I i qui dat ed.
We hold, therefore, that a Tax Court deficiency case is an
“action taken with respect to a debt” for purposes of 11 U S.C
section 362(c)(3).

b. “TTlermnate with respect to the debtor”

The provision at issue applies, inter alia, to stays arising
fromactions “taken wth respect to a debt” (which we have held
i ncludes a Tax Court deficiency case), but it termnates the stay

“Wth respect to the debtor”. (Enphasis added.) The bankruptcy

courts have interpreted this latter phrase in two different ways,
but neither approach restricts the termnation of the automatic
stay on the commencenent or continuation of a debtor’s Tax Court
deficiency case.

Sonme of the courts interpreting “with respect to the debtor”
note that 11 U S.C. section 362(a), in enunerating which actions
are stayed, differentiates between the debtor, property of the
debtor, and property of the estate. |In specifying the duration
of the automatic stay, paragraphs (1) and (2) of section 362(c)

di stingui sh between acts against property of the estate (the stay
continues so long as property remains property of the estate) and
all other acts (the stay continues until the case is closed or

di sm ssed or until a discharge is granted or denied).
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The | anguage “with respect to the debtor” in 11 U S. C
section 362(c)(3)(A) has therefore been an occasion for sone
bankruptcy courts to “differentiate between the debtor, property
of the debtor, and property of the estate’”. See, e.g., Junpp v.

Chase Hone Fin., LLC, 356 Bankr. 789, 794 (B.A P. 1st Cr. 2006)

(hol ding that the automatic stay term nates as to the debtor
personally and as to his non-estate property but that the stay
persists as to property of the bankruptcy estate). QOher courts
do not see those distinctions inplicated in section 362(c)(3).

See, e.g., In Re Daniel, 404 Bankr. 318 (Bankr. N.D. Il1. 2009)

(holding that the automatic stay term nates conpletely as to a
serially filing spouse but remains in force as to a newWy filing
spouse).

However, a Tax Court case does not involve property--either
estate property or the debtor’s non-estate property. Rather, Tax
Court cases are in personam actions for redeterm nation of the
debtor’s tax liability. Therefore, we need not deci de whet her
“agai nst a debtor” al so enconpasses any in remactions. To
proceed with a Tax Court deficiency suit, it is enough that

action is permtted “wth respect to the debtor”. (Enphasis

added.) Even though the bankruptcy courts di sagree about the
scope of the termnation, as is described above, none of those
courts raises any question whether 11 U S. C. section 362(c)(3)

termnates the automatic stay with regard to in personam acti ons.
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See In re Daniel, supra at 321-327 (describing four possible

interpretations of stay termnation “with respect to the debtor”
all of which termnate the stay on in personam actions). Nothing
in the statutory |anguage or the |l egislative history suggests

| ess than conplete termnation as to the debtor.

We hold that the redetermination of a tax liability in a
deficiency case is an “action taken with respect to a debt” that
proceeds “with respect to the debtor”. It follows that if the
automatic stay “wth respect to any action taken with respect to
a debt” is termnated “wth respect to the debtor” by 11 U S.C
section 362(c)(3), then the stay inposed by section 362(a)(8) on
t he commencenent and continuation of a Tax Court deficiency case
is term nated.

Concl usi on

Congress intended a broad renedy to debtors’ abuses of the
automatic stay in bankruptcy, and it enacted 11 U S.C. section
362(c)(3) and (4) to effect that renedy. Because the exception
in section 362(c)(3)(A) does apply to Tax Court deficiency cases,
the stay arising fromM. Klein s October 2009 bankruptcy
petition term nated in Novenber 2009--before the January 2010
filing of the petition in this case--and did not bar the
“commencenent” of this case. Under section 362(c)(4), the
subsequent bankruptcy petitions do not inpede the “continuation”

of his case. The automatic stay of section 362(a)(8) therefore
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did not deprive us of jurisdiction and does not bar further
proceedings in this case.

To reflect the foregoing,

An appropriate order will be

i ssued.



