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MVEMORANDUM OPI NI ON

JACOBS, Judge:! The petitions in these consolidated cases
were each filed in response to a Notice of Determ nation

Concerning Coll ection Action(s) Under Section 6320 and/ or 6330

These cases were assigned to Judge Julian |I. Jacobs for
di sposition by order of the Chief Judge on August 20, 2007.
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(notice of determnation).? Pursuant to section 6330(d),
petitioner seeks our review of respondent’s determ nation
uphol di ng the proposed use of a levy to collect petitioner’s
incone tax liabilities for tax years 1997, 1998, 1999, and 2000.
The issue for decision is whether respondent’s proposed | evy
actions may proceed.

Backgr ound

These consolidated cases were submtted fully stipul ated
pursuant to Rule 122. The case at docket No. 7163-06L pertains
to tax years 1997 and 1998. The case at docket No. 7162-06L
pertains to tax years 1999 and 2000. The stipul ations of fact
and the attached exhibits are incorporated herein by this
reference. At the tinme he filed the petitions, petitioner
resided in Chicago, Illinois.

Petitioner, who was born in 1946, is an attorney who
practiced law with various Chicago law firns at different tines
during the years at issue. Petitioner filed incone tax returns

for the years at issue as foll ows:

Sel f-Em

Date Return Adj ust ed I ncone pl oyment

Due (After Dat e &G oss I ncone Tax per Tax per

Year Ext ensi ons) Return Filed per Return Return Return
1997 Cct. 15, 1998 July 25, 2001 $163, 286 $25, 692 $15, 431
1998 Cct. 15, 1999  Aug. 15, 2001 213, 864 40, 918 16, 684

2Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code (Code) as anended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
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1999 Aug. 15, 2000  Apr. 15, 2003 102, 994 47,963 19, 208
2000 Aug. 15, 2001 Aug. 28, 2002 151, 475 28,949 17,792

Respondent assessed the tax for each year and demanded
paynent for the unpaid bal ances.® When petitioner failed to pay
t he bal ances, respondent determ ned that enforced collection
action would be required. On Novenber 12, 2003, respondent
mai |l ed petitioner a Letter 1058, Final Notice of Intent to Levy
and Notice of Your Right to a Hearing for 1997 and 1998, and a
separate such notice for 1999 and 2000.* According to
respondent’s notices of levy, petitioner’s total unpaid tax
l[tability, including additions to tax and interest, exceeded
$200,000.° In response to each notice of levy, petitioner, by
means of a Form 12153, Request For a Coll ection Due Process
Hearing, tinmely requested a hearing under section 6330. 1In his
requests for a hearing, petitioner clainmed: (1) He was entitled

to abatenent of the “penalties”® assessed agai nst hi m because he

%Respondent assessed $1,337 of additional tax for 1997 in
May of 2003 and $1,927 of additional tax for 2000 in Decenber of
2003. By the tinme he filed the petitions, petitioner had paid
approximately $30, 700 of his tax liability for the 4 years in
i ssue.

“On or about Nov. 14, 2003, a Federal tax lien was obtained
on petitioner’s property with respect to all tax years at issue.
Petitioner does not contest the propriety of the tax lien filing.

The i ncone tax assessnents include additions to tax under
sec. 6651(a)(1l) and (2) for all tax years at issue and under sec.
6654 for 1997, 1998, and 1999.

®Ref erences to penalties in various places in the record
(continued. . .)
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had reasonabl e cause for his failure to pay the taxes; (2) the
I nternal Revenue Service (IRS) should have accepted his offer-in-
conprom se based on doubt as to collectibility because of the
possibility of discharge of his taxes in the event he filed for
bankruptcy; and (3) alternatively, in the event his offer-in-
conprom se was not accepted, the IRS should have allowed himto
pay his tax liability in install nents.

Petitioner’s section 6330 hearing was conducted by neans of
a face-to-face neeting, correspondence, and tel ephone
conversations with a settlenment officer in respondent’s Appeal s
Ofice (the settlement officer). On Novenber 2, 2004, the IRS
received petitioner’s offer to conpromse his total tax liability
for 1997, 1998, 1999, 2000, and 2001 for $70,000.” On Decenber 8,
2005, followi ng petitioner’s subm ssion of additional information
in response to requests by respondent, the settlenent officer
advi sed petitioner that petitioner was ineligible for an offer-
i n-conprom se because petitioner had the ability to fully pay his
income tax liability over 48 nonths. On Decenber 22, 2005, the
settlenment officer wote a letter to petitioner explaining, anong

other things: (1) That petitioner had not as yet provided any

5(...continued)
actually are to additions to tax under sec. 6651(a)(1l) and (2)
and sec. 6654. References in this opinion to additions to tax
relate to one or nore, as appropriate. Petitioner does not seek
abat enent of interest.

Tax year 2001 is not at issue herein.
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verification of reasonable cause for abatenent of additions to
tax and that respondent would assune that there was none unl ess
such was provided within the next 15 days; (2) that consideration
of petitioner’s bankruptcy assertion nust be made in the Iight of
t he new bankruptcy | aws which take “a harder | ook at future
income than the old law did”. The settlenent officer noted that
“You have significant incone potential, as you have di spl ayed
t hrough past performance, and | do not think that you woul d avoid
paying all the taxes if you file [for bankruptcy]”; and (3) that
if petitioner wished to enter into an installnent agreenment, he
shoul d, through his representatives, contact respondent within 15
days.

Petitioner responded to the settlenent officer’s Decenber
22, 2005, letter by reiterating his position that respondent had
not gi ven adequate consideration to his potential bankruptcy
because respondent had not considered that his future earnings
were uncertain because petitioner was aging and was at that tine
practicing | aw wi t hout associates and without a formal office or
support staff. In addition, petitioner contested the settl enent
officer’s calculation of petitioner’s realizable collection
potential, claimng that increased all owances shoul d have been
made for petitioner’s basic living expenses. Petitioner did not
attenpt to enter into an installnent agreement and did not

respond to the invitation to submt verification of reasonable
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cause for abatenent of the additions to tax. The settlenent
officer ultimately recomended rejection of petitioner’s offer-

i n-conprom se, and on March 15, 2006, respondent’s Appeals Ofice
i ssued notices of determ nation sustaining the |evy actions for
the tax years in issue.

Petitioner tinely filed his petitions, in which he seeks
review of respondent’s determ nations. Petitioner contends that
respondent acted inpermssibly: (1) In denying petitioner’s
requests for abatenent of additions to tax, (2) in rejecting
petitioner’s offer-in-conprom se, and (3) in sustaining the
proposed | evy actions.

Di scussi on

The parties are not at odds regarding the techni cal
provi sions of section 6330. Further, petitioner does not claim
that respondent failed to satisfy any of the nmechanical or
procedural obligations contenplated by that statute. Nor does
petitioner contest the propriety of the assessnments of tax as a
procedural matter. Consequently, we imrediately turn our
attention to petitioner’s conplaints and begin with his first
contention that respondent acted inperm ssibly in denying
petitioner’s requests for abatenent of additions to tax due to
reasonabl e cause. W construe petitioner’s position in this
regard to be that he should not be held |iable for the additions

to tax.
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Section 6330(c)(2)(B) provides that a person may chal |l enge
“the existence or anobunt of the underlying tax liability for any
tax period if the person did not receive any statutory notice of
deficiency for such tax liability or did not otherw se have an
opportunity to dispute such tax liability.” Petitioner did not
receive a notice of deficiency for 1998 or for 1999 or otherw se
have an opportunity to dispute those additions. Therefore,
petitioner is entitled to challenge the existence or anmount of
the tax liabilities wth respect to those returns, which he did

in his section 6330 hearing. See Mntgonery v. Conmm ssioner, 122

T.C. 1 (2004). W review de novo respondent’s determ nations

W th respect to 1998 and 1999. See Davis v. Conm ssioner, 115

T.C. 35, 39 (2000); CGoza v. Conm ssioner, 114 T.C 176, 181

(2000) .

The record is not entirely clear as to whether petitioner
received a statutory notice of deficiency for 1997 or for 2000,
and if he did, the extent to which additions to tax were
determ ned therein. Assum ng they are subject to review, and
regardl ess of which standard we use to review respondent’s
determ nations (de novo or for an abuse of discretion), we find
no basis on which to relieve petitioner fromliability for any of
the additions to tax.

The Comm ssi oner bears the burden of production regarding the

additions to tax. Sec. 7491(c); Higbee v. Conmm ssioner, 116 T.C.
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438 (2001). In order to neet this burden, the Comm ssioner nust
produce sufficient evidence indicating that it is appropriate to

i npose an addition to tax. Higbee v. Conm ssioner, supra at 446.

Once the Comm ssioner has nmet this burden, the taxpayer nust cone
forward with evidence sufficient to persuade the Court that the
Comm ssioner’s determnation is incorrect or an exception
applies. [1d. at 447.

As relevant here, in general, section 6651(a)(1) provides
for an addition to tax that can amount to 25 percent of the tax
(net ampunt) required to be shown on the return if the return is
filed nore than 4 nonths after the due date of the return,

i ncludi ng extensions.® See sec. 6651(b). Section 6651(a)(2), in
general, provides for an addition to tax that can amobunt to 25
percent of the unpaid portion of the tax shown on a return if the
unpai d portion remains unpaid for nore than 49 nonths after the
tax is due to be paid. A taxpayer can be absolved of liability
fromthe aforementioned additions to tax if the taxpayer
denonstrates that the failure to file, or the failure to pay, as
appropriate, is due to reasonable cause and not due to w | ful

neglect. Sec. 6651(a); H gbee v. Conm ssioner, supra.

Reasonabl e cause for the failure to file a return may be

shown where the taxpayer has made a satisfactory show ng that he

8Where the sec. 6651(a)(2) addition also applies, the sec.
6651(a)(2) addition is reduced as provided in sec. 6651(c)(1).
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exerci sed ordi nary busi ness care and prudence but nevert hel ess
was unable to file the return within the prescribed tine.
Reasonabl e cause for the failure to pay the tax may be shown
where the taxpayer has nmade a satisfactory show ng that he
exerci sed ordi nary busi ness care and prudence in providing for
paynment of his tax liability and was neverthel ess either unable
to pay the tax or would suffer an undue hardship if he paid on
the due date. Sec. 301.6651-1(c)(1), Proced. & Adm n. Regs.

Petitioner does not dispute that he filed his returns late
and that the taxes shown on the returns remai ned unpaid as
reflected in respondent’s records. Petitioner contends that his
failure to file returns tinely and tinely pay taxes was due to
personal circunstances during the years at issue and that these
ci rcunst ances constituted reasonabl e cause for purposes of
section 6651(a). Specifically, petitioner clainms that his

marriage was ending, the firns he was associated with were
col | apsing around him or not follow ng through on prom sed
remuneration, and he was in the mdst of a significantly
over - budget rehabilitation project on a dream hone that

al nost i mredi ately upon conpletion he was forced to sell due

to the divorce. This occurred all while trying to assure
his famly' s needs were net.

The record shows that petitioner requested extensions of

time to file in each of the tax years at issue. Thus, there is
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no doubt but that petitioner knew of his obligation to file
returns and knew the dates on which they were due. Moreover, he
knew that he had an unpaid tax liability.

In spite of the personal adversity he encountered,
petitioner succeeded in generating substantial inconme for the
years at issue and apparently chose to spend this incone to
mai ntain an elevated lifestyle and to “assure his famly needs
were net”® as opposed to paying his taxes. Petitioner is an
attorney and obviously knew he had an obligation to obey the tax
| aws, including the obligation to file tinely returns and pay the
t axes when due. The obstacles petitioner describes sinply do not
rise to a level anmounting to reasonable cause. After review ng
the record and applying the de novo standard of review for al
years at issue, we hold that petitioner is liable for the
additions to tax under section 6651(a)(1l) and (2) for all of the
years at issue.

Section 6654(a) inposes an addition to tax for failure to
pay estimated i ncone tax where prepaynents of such tax, either

t hrough wi t hhol di ng or by making estimted quarterly tax paynments

°l'n response to a question on Form 433-A, Collection
Information Statenent for Wage Earners and Sel f - Enpl oyed
| ndi vi dual s, requesting a list of “the dependents you can cl aim
on your tax return”, petitioner listed his son aged 24 and his
daughter aged 22, neither of whomlived with him Petitioner
signed and dated the Form 433-A on Cct. 25, 2004. 1In
petitioner’s 2003 tax return, dated Oct. 14, 2004, neither child
(or anyone el se) had been clai ned as a dependent.
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during the course of the year, do not equal the percentage of
total liability required under the statute. The anount required
to be paid through each such estimated quarterly paynent is 25
percent of the required annual paynent. Sec. 6654(d)(1)(A). The
requi red annual paynent is, in turn, the |lesser of 90 percent of
the tax shown on the return for that taxable year or 100 percent
of the tax shown on the return for the preceding taxable year (or
a greater percent for individuals with adjusted gross incone
exceedi ng $150,000). Sec. 6654(d)(1)(B) and (C. There is no
broadl y applicabl e reasonabl e cause exception to the section 6654
addition to tax.

The record shows that petitioner did not nake sufficient
estimated tax paynents for 1997, 1998, or 1999, the years for
whi ch respondent seeks to inpose the section 6654 addition. None
of the statutory exceptions to inposition of the addition
applies. W conclude that respondent has nmet his burden of
production under section 7491(c) regarding petitioner’s liability
for the additions to tax under section 6654 and that petitioner

is liable for those additions.

10The parties stipulated that “petitioner filed an incone
tax return for 1996, reporting tax liability in the anmount of
$29,980.” In addition, for 1996, petitioner reported self-
enpl oyment tax of $15, 430.
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Petitioner’s second contention is that respondent abused his
discretion in rejecting petitioner’s offer-in-conprom se on the
basis of doubt as to its collectibility.

Section 7122(a) authorizes the Secretary to conprom se any
civil case arising under the internal revenue | aws and requires
himto prescribe guidelines for officers and enpl oyees of the
| RS to determ ne whether an offer-in-conprom se is adequate and
shoul d be accepted to resolve a dispute. Sec. 7122(a), (c)(1).

The cont enpl ated gui deli nes and schedul es pertaining to
eval uating offers-in-conprom se on the basis of collectibility
have been published in the regulations interpreting section 7122.
See sec. 301.7122-1(c)(2), Proced. & Adm n. Regs.; 1
Adm ni stration, Internal Revenue Manual (CCH), sec. 5.8.4.4 at
16,306. Under this adm nistrative guidance, the Secretary wl|l
generally conpromse a liability on the basis of doubt as to
collectibility only if the liability exceeds the taxpayer’s

reasonabl e col l ection potential. Cf. Mirphy v. Comm ssioner, 125

T.C. 301, 308-310 (2005), affd. 469 F.3d 27 (1st Cir. 2006). A
t axpayer’s reasonable collection potential is determned, in
part, using the published guidelines for certain national and

| ocal allowances for basic |living expenses and essentially
treating income and assets in excess of those needed for basic
[iving expenses as available to satisfy Federal incone tax

liabilities. See 2 Adm nistration, |Internal Revenue Manual
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(CCH), exh. 5.15.1-3 at 17,668, exh. 5.15.1-8 at 17,686, exh.
5.15.1-9 at 17,742. Application of the standard all owances for
housing and utility expenses (rather than the taxpayer’s actual
expenses) is not an abuse of discretion where use of the standard
al | onances does not result in the taxpayer’s not havi ng adequate

means to provide for basic living expenses. See MDonough v.

Conmi ssioner, T.C. Menp. 2006-234.

The foregoing fornul aic approach is disregarded, however,
upon a showi ng by the taxpayer of special circunstances that may
cause an offer to be accepted notwthstanding that it is for |ess
than the taxpayer’s reasonable collection potential (e.g., the
t axpayer is incapable of earning a |iving because of a long-term
illness, and it is reasonably foreseeable that the taxpayer’s
financial resources wll be exhausted providing for care and
support during the course of the condition). Sec. 301.7122-
1(b)(3), (c)(3), Proced. & Adm n. Regs.; 1 Adm nistration,
| nt ernal Revenue Manual (CCH), sec. 5.8.11.2.1 at 16, 375, sec.
5.8.11.2.2 at 16,377. Petitioner does not allege, and it does
not appear, that any such special circunstances are present.

According to petitioner, respondent did not properly apply
t he published gui delines because he failed to make an al |l owance
for petitioner’s basic |iving expenses which were greater than
that indicated in the published guidelines. Petitioner contends

that a greater anmount should have been allowed to reflect the
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cost of his living in the downtown Chicago area because of his
need to entertain clients in his home. Further, petitioner
clains that respondent failed to evaluate petitioner’s option to
file for bankruptcy and the potential discharge of sone of the
taxes that respondent seeks to collect by |evy.

Respondent, in applying the published guidelines, allowed
petitioner $2,474 per nonth for basic |iving expenses, which
petitioner agrees was substantially the sanme as the anount
provi ded for under the published guidelines.! Wen subtracted
fromthe $22,000 gross nmonthly income that petitioner disclosed
in his offer-in-conpromse, and in the Iight of respondent’s
records which showed that petitioner had $302, 400 i n wages and
$13, 400 in nonenpl oyee conpensation for tax year 2004, 12
respondent concluded that petitioner would be able to pay his by-
t hen $252,462 tax liability in full over 48 nonths.

We agree with respondent that petitioner had sufficient
incone to neet his basic |iving expenses as well as to pay his

tax liability in full. Petitioner basically wants the Governnent

1Respondent al |l owed $194 per nonth for transportation; it
appears that the published guidelines allow $329, or a simlar
anmount, for ownership of one car in Chicago. Petitioner contends
that he should be allowed “the actual expense for his car |oan
($870 per nonth)” instead.

12The record shows that respondent did not consider the
val ue of dissipated assets in evaluating petitioner’s offer-in-
conprom se, although respondent was concerned that such
consi deration m ght have been warranted. See 1 Adm nistration,
| nternal Revenue Manual (CCH), sec. 5.8.5.4. at 16, 339-6.
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to permt himto use his current and expected future earnings to
maintain a lifestyle nore lavish than the standard for the
Chi cago area (petitioner’s living expenses are nore than tw ce
t hose of the average national and | ocal standards) plus $4, 000
per nmonth for “business expenses” w thout having to fully satisfy
his past due tax obligations. The record does not disclose any
speci al circunstances that warrant acceptance of petitioner’s
of fer-in-conprom se ($70,000 to extinguish a tax liability over
$200, 000) .

As for the inpact that petitioner’s bankruptcy m ght have
had on respondent’s consi derations, respondent contends that he
applied the provisions of the Internal Revenue Manual, which
advi ses:

When a taxpayer threatens bankruptcy, the inpact of

bankruptcy on the Service’'s ability to collect nust be

considered. If the Ofer Investigator believes, based upon
factual information, that the taxpayer is seriously
considering filing bankruptcy, the enployee should discuss

the benefits of filing an adm nistrative offer instead. [1

Adm ni stration, Internal Revenue Manual (CCH), sec.

5.8.10.2.2(1), at 16, 367.]

The record shows that respondent considered the possibility
that petitioner mght file a petition in bankruptcy.

Respondent’ s correspondence to petitioner is specific in
expl aining that petitioner had the ability to pay his total tax
liability in full and “in light of the recently passed bankruptcy

| aw whi ch takes nore into consideration an individual’s incone

production”, respondent did not believe that petitioner would be
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able to avoid paying the total tax liability by filing for
bankruptcy. In other words, respondent believed that the inpact
of petitioner’s filing for bankruptcy on respondent’s ability to
collect petitioner’s unpaid tax would be mnimal. W are not
prepared to find that respondent’s rejection of petitioner’s
of fer-in-conprom se was arbitrary, capricious, or wthout sound
basis in fact or |aw.

On the basis of this record, we conclude that petitioner is
liable for the additions to tax as determ ned by respondent for
all years at issue and that respondent did not abuse his
discretion in rejecting petitioner’s offer-in-conprom se.
Respondent’ s determ nation that the Federal tax |evies were
appropriate in these cases i s sustained.

To reflect the foregoing,

Decisions will be entered

for respondent.




