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PAJAK, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tine the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the years in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.
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This case is before the Court on respondent’s notion for
summary judgnent under Rule 121. This proceeding arises froma
petition for judicial review filed in response to a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/or 6330 sent to petitioners.

Sone of the facts in this case have been stipulated and are
so found. Petitioners resided in Los Angeles, California, at the
time they filed their petition.

Petitioners received an extension to file their 1992 Form
1040, U.S. Individual Income Tax Return (return), to Cctober 15,
1993. Petitioners then filed their 1992 return | ate on Decenber
18, 1993. Petitioners received an extension to COctober 15, 1994,
and Cctober 15, 1995, to file their 1993 and 1994 returns,
respectively. Petitioners then filed the tax returns late on
Septenber 5, 1995, and Cctober 10, 1995, respectively.
Petitioners received an extension to file their 1995 return to
Cct ober 15, 1996. Petitioners then filed their 1995 tax return
| ate on August 16, 1997.

As stated, petitioners tinely filed extensions in which to
file their returns for 1992, 1993, 1994, and 1995 (the four
years). Petitioners then filed late joint returns for these four
years. They failed to pay all of the liabilities reported on
the returns. Respondent assessed the reported liabilities, along

with additions to tax and interest, for the respective years.
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On Septenber 30, 1996, petitioners filed a bankruptcy
petition under Chapter 13 of the United States Bankruptcy Code in
California. On Cctober 15, 1996, the Internal Revenue Service
filed a proof of claimin petitioners’ bankruptcy proceedi ng
whi ch i ncluded $45,814.97 in incone tax liabilities plus interest
for the four years. On Novenber 1, 1996, petitioners’ bankruptcy
proceedi ng was converted froma Chapter 13 to a Chapter 7
bankruptcy proceeding. On March 14, 1997, the bankruptcy court
entered an order of discharge in the petitioners’ bankruptcy
case.

On February 11, 2003, respondent filed a Notice of Federal
Tax Lien with the Los Angel es County Recorder’s O fice in
connection with petitioners’ unpaid incone tax liabilities for
the four years. On February 14, 2003, respondent issued to
petitioners a Notice of Federal Tax Lien Filing and Your Right to
a Hearing Under I RC 6320 (the notice), which advised petitioners
that a notice of Federal tax lien has been filed wth respect to
their unpaid incone tax liabilities for the four years, and that
petitioners were entitled to a hearing.

On March 25, 2003, petitioners tinely filed Form 12153,
Request for Collection Due Process Hearing. |In their request,
petitioners clained that the tax liabilities for the four years
wer e di scharged in the bankruptcy proceeding.

On Decenber 9, 2003, a face-to-face conference was held
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bet ween an Appeals officer and petitioners. During the hearing,
petitioners said that all the noney owed to the Internal Revenue
Service was discharged with their other debts in a bankruptcy
pr oceedi ng.

On February 13, 2004, respondent issued to petitioners a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330 (Notice of Determ nation), with respect
to petitioners’ incone tax liabilities for the four years.

On March 11, 2004, petitioners filed a petition with this
Court based on the Notice of Determ nation. The petition was
filed as a petition for lien or |evy action under section 6320(c)
or 6330(d). Petitioners challenge their liabilities for the
years in issue only on the ground that the liabilities were
di scharged by the bankruptcy court.

Rul e 121(a) allows a party to nove “for a summary
adjudication in the noving party’ s favor upon all or any part of
the legal issues in controversy.” Rule 121(b) directs that a
deci sion on such a notion shall be rendered “if the pleadings,
answers to interrogatories, depositions, adm ssions, and any
ot her acceptable materials, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and
that a decision may be rendered as a matter of |aw.”

The noving party bears the burden of denonstrating that no

genui ne issue of material fact exists and that he or she is
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entitled to judgnent as a matter of law.  Sundstrand Corp. v.

Comm ssioner, 98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th

Cr. 1994). Facts are viewed in the light nost favorable to the
nonnmovi ng party. 1d. However, where a notion for sunmmary

j udgnent has been properly nade and supported by the noving
party, the opposing party may not rest upon nere allegations or
denials contained in that party’s pleadings but nust, by
affidavits or otherw se, set forth specific facts show ng that
there is a genuine issue for trial. Rule 121(d).

Section 6321 inposes a lien in favor of the United States
upon all property and rights to property of a taxpayer where
there exists a failure to pay any tax liability after demand for
paynment. The lien generally arises at the tinme assessnent is
made. Sec. 6322.

The Secretary must notify in witing the person described in
section 6321 of the filing of a notice of lien under section
6323. Sec. 6320(a)(1). The notice required by section 6320 nust
advi se the taxpayer of the opportunity for adm nistrative review
of the matter in the formof a hearing before the Internal
Revenue Service O fice of Appeals. Section 6320(b) and (c) grant
a taxpayer, who so requests, the right to a fair hearing before
an inpartial Appeals officer, generally to be conducted in
accordance with the procedures described in section 6330(c).

Section 6330(c) addresses the matters to be consi dered at
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the hearing. As relevant here, a taxpayer may chall enge the
appropri ateness of the Conm ssioner’s collection actions and
submt offers of collection alternatives. Sec. 6330(c)(2)(A (i)
and (iii). The taxpayer nmay al so raise challenges to the

exi stence or anount of the underlying tax liability if the
taxpayer did not receive a statutory notice of deficiency for the
liability or did not otherw se have an opportunity to dispute the
tax liability. Sec. 6330(c)(2)(B)

Once the Appeals officer has issued a determ nation
regardi ng the disputed collection action, the taxpayer may seek
judicial reviewin the Tax Court or, if the Tax Court | acks
jurisdiction in the matter, in a U S District Court. Sec.
6330(d). \Where the validity of the underlying tax liability is
properly at issue, the Court will review the matter on a de novo
basis. However, where the validity of the underlying tax
l[tability is not properly at issue, the Court will review the
Conmi ssioner’s adm nistrative determ nation for abuse of

di scretion. Sego v. Comm ssioner, 114 T.C. 604, 610 (2000).

The Tax Court has jurisdiction in a lien proceeding,
instituted under section 6330(d)(1), to determ ne whether a
petitioner’s unpaid liabilities were discharged in bankruptcy.

Washington v. Conmm ssioner, 120 T.C 114, 120-121 (2003).

In this case, petitioners’ only challenge with respect to

the collection notice is a claimthat the bankruptcy court had



di scharged their liabilities.

The March 14, 1997, discharge order generally rel eases the
petitioners fromall dischargeable debts, “(a) debts
di schargeabl e under 11 U S.C. Section 523; (b) * * * debts
al l eged to be excepted from di scharge under clauses (2), (4), (6)
and (15) of 11 U . S.C Section 523(a)”, and other debts the
bankruptcy court further determ ned to be di scharged.

The Suprene Court has stated in Young v. United States, 535

U S 43, 44 (2002), that “A discharge under the Bankruptcy Code
does not extinguish certain tax liabilities for which a return
was due within 3 years before the filing of an individual
debtor’s petition. 11 U S.C. 88523(a)(1l)(A), 507(a)(8)(A)(i).”
O to put it another way, an incone tax is a nondi schargeable
priority claimagainst the estate if it relates to a tax return
whose due date, including extensions, was |less than 3 years
before the commencenent of the bankruptcy case. 11 U S.C sec.
507(a) (8) (A) (i) (2000).

As previously noted, petitioners filed a bankruptcy petition
on Septenber 30, 1996. The 1992, 1993, and 1994 tax liabilities
are nondi schar geabl e because they relate to tax returns the due
date of which, including extensions, was |less than 3 years from
the date the bankruptcy petition was filed. 11 U S. C secs.
523(a) (1) and 507(a)(8)(A). The 1995 tax liability is non-

di schargeabl e because it relates to a tax return the due date of
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whi ch, including extensions, was for a date after the date on
whi ch the bankruptcy petition was filed. [d.

The Notice of Determ nation included findings that al
applicable statutory and adm ni strative procedures were net, that
for the taxes to be discharged, the due date of a return,

i ncl udi ng extensions, nust be 3 years before the filing of the
bankruptcy, that the due date of each of petitioners’ returns for
the four years, including extensions, was |less than 3 years
before the filing of their bankruptcy petition, that petitioners
paid the liabilities for 1992 and 1995 in full but failed to neet
the criteria for an offer in conprom se, and that the notice of
lien was appropriate. Petitioners have not raised any other
chal l enges to the appropriateness of the collection action or any
collection alternatives. A petition for review of a collection
action nmust clearly specify the errors alleged to have been
committed in the Notice of Determ nation. Any issue not raised
in the assignments of error is deened to be conceded by

petitioners. Rule 331(b)(4); Lunsford v. Conm ssioner, 117 T.C

183, 185-186 (2001). There was no abuse of discretion with
respect to the issuance of the Notice of Determ nation.

We concl ude that the bankruptcy court did not specifically
determ ne that the petitioners’ unpaid Federal tax liabilities
wer e di scharged by the bankruptcy proceeding or were

di schargeabl e debts under the Bankruptcy Code. The Court has
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consi dered the pleadings and other materials in the record and
concludes that there is no genuine justiciable issue of materi al
fact regarding the collection matters in this case.

The Court will grant respondent’s notion for sunmary
j udgnent, except with respect to 1992 and 1995, for which
petitioners satisfied their liabilities in full, and which we
assunme respondent will issue a certificate of release pursuant to
section 6325.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect to foregoing,

An appropriate order and

decision will be entered.




