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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
filed on August 10, 2009, for review of a Notice of Determ nation
Concerning Col l ection Action(s) Under Section 6320 and/or 6330
(notice of determination).! Petitioner seeks review of
respondent’s determnation to proceed with his filed tax |ien.

The collection action stenms froma substitute for return
respondent prepared pursuant to section 6020(b) for petitioner’s
2005 tax year. The issue for decision is whether respondent’s
settlenment officer abused his discretion in determning the
proposed col |l ection action was appropri ate.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated. The stipulations,
W t h acconpanyi ng exhibits, are incorporated herein by this
reference. At the tinme the petition was filed, petitioner
resided in California.

Petitioner is a self-enployed plunber who hol ds a pl unbi ng
contractor’s license issued in 1977. He is also a habitual

nonfiler who last filed a Federal inconme tax return for tax year

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986, as anended.
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1990.2 For tax year 2005 petitioner neither filed a Federal
i ncone tax return nor nmade any paynents on his account.

On Septenber 10, 2007, respondent filed a substitute for
return under section 6020(b) for petitioner’s 2005 tax year.
The substitute for return showed incone of $2,194 from “Stock and
Bond Transaction Proceeds” and $59, 733 from “Nonenpl oyee
Compensation”. It also listed a section 6651(a)(1) failure to
file addition to tax of $3,934.34, a section 6651(a)(2) failure
to pay addition to tax of $1,486.31, a section 6654 failure to
pay estimated tax addition to tax of $701.41, and interest,
conputed to Cctober 10, 2007, of $2,846.71

At trial respondent introduced a copy of petitioner’s “Wage
and I ncone Transcript” corroborating the incone shown on the
Substitute for return. It shows a Form 1099-B, Proceeds From
Broker and Barter Exchange Transactions, listing the payer as
“Conput er share Sharehol ders Services Inc” and indicating that the
reci pient, petitioner, received $2,194 of incone from“Stocks and

Bonds” . It al so shows two Forns 1099-M SC, M scel |l aneous | ncone,

2Respondent has introduced a coded transcript comonly
referred to as an “INFOLI transcript”. The Court has admtted
this exhibit on the basis of testinonial evidence as to the
meani ng of this transcript by Appeals Oficer Patrick Lin, who is
now retired fromthe Internal Revenue Service. However, in the
future this Judge will be reluctant to admt a coded transcri pt
t hat does not include the codes, particularly when a certified
pl ain English transcript should be avail abl e.
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one showi ng “Mjave Desert Bank N. A" as the payer and
petitioner as the recipient of $53,916 of “Non-Enpl oyee
Conmpensation” and the other show ng “Metzler Construction” as the
payer and petitioner as the recipient of $5,6817 of “Non-Enpl oyee
Conpensati on”.

On Novenber 13, 2007, respondent sent petitioner a notice of
deficiency for his 2005 tax year by certified mail to his |ast
known address. Petitioner’s address has not changed since 2005.
Petitioner did not petition the Court for redeterm nation of the
deficiency. On March 24, 2008, respondent assessed a deficiency
of $17, 486, delinquency-related additions to tax of $6,032.67,
and an estimated tax addition to tax of $701.41 for the 2005 tax
year.

On June 12, 2008, respondent nmailed petitioner a Letter
3172, Notice of Federal Tax Lien Filing and Your Right to A
Hearing under | RC 6320, advising that respondent had on the sane
day filed a notice of Federal tax lien (NFTL) for tax year 2005.
Respondent received petitioner’s Form 12153, Request for a
Col I ection Due Process Hearing, dated July 16, 2008, on July 23,

2008.% In this Form 12153 petitioner had checked the box for

3The parties stipulated that petitioner’s collection due
process (CDP) hearing request was tinely filed. The CDP hearing
request was received on July 23, 2008, which is after the
(continued. . .)
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wi thdrawal of the tax lien. |In an attachment to the Form 12153
petitioner requested a face-to-face hearing and seened to
question the validity of the assessnent of his 2005 tax
l[tability, claimng that “1I don’t believe | amliable for the
assess [sic] tax seeing that | NEVER had a chance to challenge it
before”. In the alternative, petitioner asserted, inter alia
t hat

If this liability is indeed a proper assessnent and can

be proven that it is authentic and owed, | would |ike

to discuss what collection alternatives are avail abl e

to me, to include, but not limted to Ofer in

Conprom se, Installnent Agreenents, and any ot her

paynment arrangenents that may be avail able to ne.

On Cctober 3, 2008, respondent informed petitioner that he
had received the case for consideration in the Los Angel es
Appeal s Ofice on Septenber 5, 2008. Then on April 15, 2009,
Settlement Oficer Patrick S. Lin (Oficer Lin) sent petitioner a
| etter acknow edgi ng recei pt of petitioner’s Form 12153
requesting a CDP hearing and scheduling a tel ephone CDP hearing
on May 1, 2009. In that letter, Oficer Lin advised petitioner

that if that date was not convenient for him or if he would

prefer that the conference be held by correspondence, petitioner

3(...continued)
statutory deadline for filing. However, there is no evidence in
the record of when the request was mailed. As petitioner’s
petition was tinely filed with this Court and we do not | ook
behind the notice of determnation, this has no effect on this
Court’s jurisdiction. See Lunsford v. Conmm ssioner, 117 T.C.
159, 164-165 (2001).
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was to informOficer Lin within 14 days of the date of the
letter.

Oficer Lin"s April 15, 2009, letter also explained that

You will be allowed a face-to-face conference upon

providing the foll owm ng docunents: (a) a Collection

Information Statenent (CI'S) for Wage Earners &

Sel f - Enpl oyed Individuals (Form 433A); (b) a CS for

Busi ness (Form 433B) for your plunbing business; & (c)

suppl emental financial information/docunents |isted on

CIS s Fornms 433A & 433B and are ready to discuss any

nonfrivol ous issue, including collection alternatives

to resolve your liability.

The letter cautioned petitioner in bold type that

You will be allowed a face-to-face conference on any

nonfrivol ous issue; however you will need to provide

the nonfrivolous issue in witing or by calling nme

within 14 days fromthe date of this letter (i.e ., by

04/ 29/ 2009) before a face-to-face conference wll be

schedul ed.

Oficer Lin also explained to petitioner that eligibility for
collection alternatives required that petitioner file tax returns
for tax years 2006 and 2007 and verify that his 2008 and 2009
estimated tax paynents had been nade.

On April 17, 2009, Oficer Lin accessed the U S. Postal
Service (USPS) Wb site in order to confirmthat the deficiency
noti ce had been delivered to petitioner. Oficer Lin's activity
record states that the “SND [statutory notice of deficiency] was
delivered to TP s UPS Store mail box on 11/21/2007 at 11:40
a.m”, which his testinony credibly corroborated at trial.

At the appointed time, Oficer Lin called petitioner for the

CDP tel ephone conference. Unable to reach petitioner, Oficer
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Lin left a voicemail. On that sane day, May 1, 2009, O ficer Lin
mai |l ed petitioner a followp letter. That letter set forth
petitioner’s failure to participate in the schedul ed CDP
t el ephone conference and noted his failure to conply with the
requirenents for collection alternatives eligibility. 1In this
letter Oficer Lin asked petitioner to “please contact ne by
Friday, 05/08/ 2009 and to provide nme with the docunents listed in
my 04/ 15/ 2009 letter, also by 05/08/2009”. The letter further
war ned petitioner that “If no response to this letter is received
by 05/08/ 2009, a Notice of Determnation will be issued to
sustain the filing of the Notice of Federal Tax Lien (NFTL).”

On May 4, 2009, Oficer Lin received an undated letter from
petitioner postmarked April 29, 2009, in which petitioner stated

he was “responding to your letter dated April 15, 2009, regarding

the tax year 2005". Petitioner stated that “I wll not be able
to participate in this tel ephone conference you schedul ed for My
1, 2009”, but offered the hope that “we can agree on anot her

date, sonetine in the near future”.

Petitioner’s undated letter made it clear that he was
interested only in a face-to-face CDP hearing. First he demanded
that Oficer Lin provide “the rules and procedures that were
followed to determine I was not qualified for a face-to-face
hearing.” He then stated:

| amfully aware that Face-to-Face Conferences are
avai l abl e for taxpayers to raise valid collection
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alternatives or other relevant issues pertaining to the
lien and | evy. Please understand that | have every
intention to discuss relevant issues, so please do not
expect that collection alternatives to be the only

relevant issue that will be discussed. | expect this
hearing to be conducted according to the RS own rules
and regulations. As such, | trust that | would be able

to dispute the liability in the CDP Hearing, because |
had no prior opportunity to dispute it.

Petitioner also explained that he did “not recall receiving
a notice of deficiency * * *. Please provide proof as to where
the Notice of Deficiency was nailed and proof that | received
it.”

On May 4, 2009, Oficer Lin responded to petitioner’s
undated letter, reiterating that a face-to-face CDP hearing woul d
require that petitioner provide conpleted Fornms 433-A, Collection
I nformation Statenent for Wage Earners and Sel f - Enpl oyed
I ndi vi dual s, and 433-B, Collection Information Statenent for
Busi nesses, along with supplenental financial information and
docunents listed on those fornms and comuni cate a nonfrivol ous
issue. O ficer Lin further explained that the Internal Revenue
Manual (I RM) prohibited face-to-face hearings for taxpayers who
do not present any nonfrivol ous argunents. Oficer Lin then set
a final deadline of May 12, 2009, for petitioner to provide the
request ed docunents.

Petitioner did not respond to Oficer Lin's May 4, 2009,
letter or conply with the May 12, 2009, deadline. Oficer Lin

then prepared an Appeal s case nenorandum on May 19, 2009,
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sustaining the filing of the NFTL, and on May 22, 2009,

respondent issued petitioner a notice of determ nation to that
effect.

On August 10, 2009, petitioner tinely filed a petition with
the Court in which he stated that “Respondent failed to provide
Petitioner wwth a face-to-face Col |l ecti on Due Process (CDP)
Hearing, which Petitioner requested to have audi o recorded.
Petitioner was al so not given the chance to chall enge the
underlying tax liability or collection alternatives.”

On April 14, 2010, respondent filed a notion for sumrary
judgnent, and on April 16, 2010, this Court ordered petitioner to
file a response to the notion by May 10, 2010. On June 2, 2010,
petitioner |odged petitioner’s objection to respondent’s notion
for summary judgnment and filed a notion for |leave to file it out
of time. On June 9, 2010, this Court granted petitioner’s notion
to accept petitioner’s objection to respondent’s notion for
summary judgnent out of tine and deni ed respondent’s notion for
summary judgnent. A trial was held on June 17, 2010, in Los
Angel es, California. Petitioner did not personally appear at the
trial.

OPI NI ON

| . Standard of Revi ew

Section 6330(c)(2)(B) permts challenges to the existence or

anmount of the underlying liability in collection proceedings only
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where the taxpayer did not receive a notice of deficiency or
ot herwi se have an opportunity to challenge the liability. |If the
validity of the underlying tax is not properly at issue, we wll
review the Conmm ssioner’s admnistrative determ nation for abuse

of discretion. Goza v. Conm ssioner, 114 T.C. 176, 181-182

(2000). However, where the validity of the underlying tax
l[tability is properly at issue, the Court will review the matter
on a de novo basis.* |d.

A. Admi nistrative Record Rul e

Petitioner argues that the adm nistrative record rule, in
which the Court’s reviewis |[imted solely to the adm nistrative
record, applies. Petitioner objects to the “plethora of evidence
on this appeal” this Court supposedly all owed.

This Court held in Robinette v. Conmi ssioner, 123 T.C. 85,

101 (2004), revd. 439 F.3d 455 (8th Cr. 2006), that we are not

limted to the admnnistrative record in review ng CDP

determ nations. However, under the Golsen rule, we followthe

| aw of the Court of Appeals for the NNnth Crcuit, to which this
case, absent a stipulation to the contrary, is appeal able. See

&ol sen v. Comm ssioner, 54 T.C. 742, 757 (1970), affd. 445 F.2d

“On brief petitioner sonewhat bafflingly argues that “the
Tax Court erroneously conducted a de novo review of the CDPH and
al l oned the government to attenpt to establish receipt of the
NCD.” However, petitioner’s principal argunment, that he never
received the notice of deficiency and is therefore entitled to
chal l enge the underlying liability, would require this Court to
review the adm ni strative determ nati on de novo.
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985 (10th Cir. 1971). That court has limted the review of the
adm ni strative deternination to the admnistrative record. See

Keller v. Conm ssioner, 568 F.3d 710, 718 (9th Cr. 2009) (“our

reviewis confined to the record at the tinme the Conm ssioner’s
deci sion was rendered”), affg. T.C. Meno. 2006-166 (and affg. and
vacating decisions in related cases). Therefore, the
admnistrative record rule applies in this case.

There is an exception to the admnistrative record rule in
the NNnth Crcuit by which “The extra-record inquiry is limted
to determ ni ng whether the agency has considered all rel evant

factors and has explained its decision.” Friends of the Payette

v. Horseshoe Bend Hydroelectric Co., 988 F.2d 989, 997 (9th G

1993). In Asarco, Inc. v. EPA 616 F.2d 1153, 1159 (9th Cr

1980), the Court of Appeals for the Ninth Crcuit explained that
A satisfactory explanation of agency action is
essential for adequate judicial review, because the
focus of judicial reviewis not on the wi sdomof the
agency’ s deci sion, but on whether the process enpl oyed
by the agency to reach its decision took into
consideration all the relevant factors.
Al though on brief petitioner objects, the testinony of
O ficer Lin explaining on what and why he nmade his adm nistrative
determ nations is not extrarecord evidence. The processes
enpl oyed by the settlenent officer who nmade the adm nistrative
determ nation and the docunents that respondent had admtted
during Oficer Lin's testinony (i.e., on what he based his

determ nations) are part of the admnistrative record. The nere
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fact that petitioner did not stipulate the docunments does not
remove themfromthe adm nistrative record.

The testinony of Steven De La Cruz fromthe USPS falls
squarely within the exception enunciated by the Court of Appeals
di scussed above. His testinony nerely explained the nmechanics of
certified mil to the Court. It is clear fromOficer Lin's
testinony that he already had such know edge and it was part of
his adm nistrative determ nation

B. VWhet her Petitioner Received a Notice of Deficiency

Petitioner argues that he never had an opportunity to
di spute his underlying tax liability. 1In his undated letter to
O ficer Lin, petitioner stated that he could “not recal
receiving a notice of deficiency”. However, petitioner never
expressly stated that he did not receive the notice of
defi ci ency.

The presunption of official regularity and delivery arises
if the record reflects that the notice of deficiency was properly

mai l ed to the taxpayer. Sego v. Conmmi ssioner, 114 T.C 604, 611

(2000); see also United States v. Zolla, 724 F.2d 808 (9th G

1984). Proper nailing includes mailing by certified mail to the

t axpayer’s |l ast known address. Sego v. Conmm Ssioner, supra at

611. |If the presunption applies, this Court may find that
petitioner received the notice if he fails to rebut the

presunption. See Conn v. Conmi ssioner, T.C Meno. 2008-186.
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Where the presunption of official regularity and delivery arises,
recei pt of the notice of deficiency will be presuned in the
absence of strong evidence to the contrary. A taxpayer’s
self-serving claimthat he did not receive a notice of deficiency
will generally be insufficient to rebut the presunption. Casey

v. Conm ssioner, T.C. Menob. 2009-131.

Respondent has shown that the notice of deficiency was
mai |l ed by certified mail to petitioner’s last known mailing
address, which is also his current mailing address. The notice
of deficiency was not returned to respondent as undeliverabl e,
and Oficer Lin testified that he personally checked the USPS Wb
site for delivery confirmation. Therefore, respondent is
entitled to the presunption of official regularity.

At trial, petitioner’s counsel, handi capped by the fact that
petitioner did not appear, nmade nmuch ado about nothing. He
repeatedly asked O ficer Lin why he did not contact the Postal
Service for a scanned inmage of the signature.® Oficer Lin
expl ained that his Appeals Ofice does not have the budget to pay
for the scanned inage and the Wb site verification is free.

O ficer Lin also explained that he had even given petitioner the

opportunity to verify delivery for hinmself by including the

SPetitioner’s counsel attenpted to have introduced docunents
from anot her case show ng that respondent has in sone instances
paid for the scanned i mages. W note that even if these
docunents had been admtted at trial, they would have had no
effect on the result of this case.
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tracki ng nunber of the notice of deficiency in his May 4, 2009,
letter.

We find that petitioner received the notice of deficiency
and therefore we will review respondent’s adm nistrative

determ nati on for abuse of discretion. See Sego v. Commi SSi oner,

supra at 610; Goza v. Conmm ssioner, 114 T.C at 181.

1. Revi ew for Abuse of Discretion

Section 6320(a) and (b) provides that a taxpayer shall be
notified in witing by the Conm ssioner of the filing of a notice
of Federal tax lien and provided with an opportunity for an
adm ni strative hearing. An adm nistrative hearing under section
6320 i s conducted in accordance with the procedural requirenents
of section 6330. Sec. 6320(c).

If an adm nistrative hearing is requested, the hearing is to
be conducted by the Appeals Ofice. Secs. 6320(b)(1),

6330(b)(1). At the hearing, the Appeals officer conducting it
must verify that the requirenents of any applicable | aw or

adm ni strative procedure have been net. Secs. 6320(c),
6330(c)(1). The taxpayer may raise any relevant issue with
regard to the Conm ssioner’s intended collection activities,

i ncl udi ng spousal defenses, challenges to the appropriateness of
the proposed lien, and alternative neans of collection. Sec.

6330(c)(2)(A); see also Sego v. Conm ssioner, supra at 609; Goza

v. Conmm ssioner, supra at 180. Taxpayers are expected to provide
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all relevant information requested by Appeal s, including
financial statenments, for its consideration of the facts and
i ssues involved in the hearing. Secs. 301.6320-1(e)(1),
301.6330-1(e)(1), Proced. & Adm n. Regs.

A. Denial of a Face-to-Face Hearing

Petitioner repeatedly argues that he was entitled to a face-
to-face hearing. Although a section 6330 hearing nay consist of
a face-to-face conference, a proper hearing may al so occur by
t el ephone or by correspondence under certain circunstances.

Lunsford v. Conmm ssioner, 117 T.C. 183, 189 (2001); Katz v.

Comm ssioner, 115 T.C. 329, 337-338 (2000); sec. 301.6330-

1(d)(2), QA-D6, Proced. & Adm n. Regs.

Petitioner never raised any nonfrivol ous issue. He
repeatedly demanded that O ficer Lin explain the procedures or
|l aws that were foll owed and argued that he did not have the
opportunity to contest the underlying liability. However,
petitioner never presented any evidence that the underlying
l[iability was incorrect, nor did he suggest an offer-in-
conprom se or submt any of the requested financial information.

B. Denial of O fer-in-Conpromnse

Anmong the issues that may be raised at Appeals are “offers
of collection alternatives”, such as offers-in-conpromse. Sec.
6330(c)(2) (A (iii). The Court reviews the Appeals officer’s

rejection of an offer-in-conprom se to deci de whet her the
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rejection was arbitrary, capricious, or wthout sound basis in
fact or law and therefore an abuse of discretion. Mirphy v.

Comm ssi oner, 125 T.C. 301, 320 (2005), affd. 469 F.3d 27 (1st

Cr. 2006).

Section 7122(a) authorizes the Conm ssioner to conprom se
any civil case arising under the internal revenue laws. In
general, the decision to accept or reject an offer, as well as
the terns and conditions agreed to, are left to the discretion of
the Comm ssioner. Sec. 301.7122-1(c)(1), Proced. & Adm n. Regs.

Even if petitioner’s statenment on his attachnment to Form
12153 that he “would like to discuss what collection alternatives
are available to ne, to include, but not limted to Ofer in
Conmprom se, Installnment Agreenents, and any ot her paynent
arrangenents that may be available to ne” coul d sonehow be
construed as an informal offer or an offer to nmake an offer,

O ficer Lin did not abuse his discretion in refusing to process
the offer. Because petitioner had not filed his 2006 and 2007
Federal inconme tax returns, he did not qualify for an offer-in-
conpromse. See IRMpt. 5.8.7.2.2.1(1) (May 10, 2011) ("A
processabl e offer nust be returned when the investigation reveals
the taxpayer has not remained in filing conpliance.”); see also

Rodrigquez v. Conm ssioner, T.C Meno. 2003-153 (“The

Commi ssioner’s decision not to process an offer in conprom se or
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a proposed collection alternative fromtaxpayers who have not
filed all required tax returns is not an abuse of discretion.”).
Respondent did not abuse his discretion. In nmaking his

determ nation O ficer Lin verified that all requirenments of
applicable | aw and adm ni strative procedure had been net.
Petitioner never offered a concrete collection alternative or

rai sed any nonfrivol ous issues and did not provide the requested
Forms 433-A and 433-B or any other financial information or
testify at trial.

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, the Court concludes that they are neritless, noot, or
irrel evant.

To reflect the foregoing,

Deci sion will be entered

for respondent.




