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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COHEN, Judge: This proceedi ng was conmmenced under section
6015 for review of respondent’s determ nation that petitioner is
not entitled to relief fromjoint and several liability for 1990,
1991, 1992, 1993, 1994, and 1995 with respect to joint incone tax

returns that she filed with her fornmer husband. The issue for
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deci sion i s whether respondent abused respondent’s discretion in
denying petitioner’s request for relief fromjoint and several
liability under section 6015(f) for those years.

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue. Al
amounts have been rounded to the nearest dollar.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference. At the
time that the petition in this case was filed, petitioner resided
in Naples, Florida.

Backgr ound

Petitioner married Duane J. Knorr (intervenor) on August 23,
1980. They had three children during the course of their
marriage. Throughout their marriage, petitioner was a honmeneker,
and intervenor owned and operated a commercial painting and wall -
covering installation business. Intervenor organized his
business as a Florida corporation in February 1987 under the nane
Uni versal Painters & Vinyl Hangers, Inc. (Universal Painters).

Uni versal Painters was operated as an S corporation during the
years in issue. Petitioner did not participate in the business
activities of Universal Painters, but she was aware of the
significant growmh in the business’s size and profitability

during the course of her marriage to intervenor.
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As a result of Universal Painters’s growh in profitability,
petitioner and intervenor experienced a better lifestyle. In
particular, they were able to purchase three houses in Naples,
Fl ori da; purchase a condom nium at The Courtyard at Ki ngs Lake
(Kings Lake condom niunm), a property devel opnment |ocated in
Collier County, Florida; invest in stocks and Founders Funds,
Inc. (Founders Funds), mutual funds; take regular vacations to
Col orado, the Florida Keys, and the Bahanas; maintain $5,000 to
$6, 000 cash in a safe located in their hone; pay a housekeeper
$50 per day; and | ease a Lincoln Navigator. Petitioner and
intervenor jointly owned all three houses, the Kings Lake
condom ni um and the Founders Funds investnents.

Petitioner’s and intervenor’s houses were |located in three
Napl es subdi visions: Golden Gate Estates (CGol den Gate
resi dence); Forest Lakes Honmes; and The Crossings, Stonegate
(Stonegate residence). Petitioner and intervenor rented the
Gol den Gate residence to petitioner’s brother during the years in
issue. Petitioner and intervenor purchased the Stonegate
resi dence on February 18, 1997, for $530,000. Petitioner and
i ntervenor used their own funds for this purchase and did not
i ncur a nortgage.

During the early years of their marriage, petitioner relied
on intervenor to prepare and to file their joint inconme tax

returns. Intervenor did not file their joint income tax returns
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for 1984 through 1989 at the tinmes that these returns were due.
Sonetine after learning of intervenor’s failure to file their
returns, petitioner confronted intervenor and convinced himto
seek the help of a public accountant with respect to their tax
matters. Petitioner and intervenor eventually filed their joint
income tax returns for 1984 through 1988 with the |Internal
Revenue Service (IRS) on February 14, 1991. They did not,
however, file a joint income tax return for 1989, and they did
not pay their inconme tax liability for 1988 in full until
sonetinme after August 5, 1991. Despite intervenor’s previous
failure to file their joint income tax returns and to pay their
income tax liabilities in full, petitioner continued to rely on
intervenor to handle the preparation and filing of their joint

i ncone tax returns during the years in issue.

Petitioner’'s and Intervenor’'s Joint |Incone Tax Returns for 1990
Thr ough 1995

Petitioner and intervenor did not file their joint income
tax returns for 1990 through 1995 at the tines that these returns
were due. Petitioner did not question intervenor about their
failure to file incone tax returns for these years until it was
brought to her attention by intervenor. Petitioner and
intervenor eventually filed their joint income tax returns for
1990 through 1995 in the latter part of 1996. Petitioner was

neither forced nor coerced to sign these returns.
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On their joint incone tax return for 1990 (1990 return),
petitioner and intervenor reported the follow ng sources of

i ncone and | oss:

Sour ce Anpunt of I ncone (LoSS)
Taxabl e i nterest $13, 484
Di vi dends 4,223
Net | ong-term capital |oss (76, 107)
Q her | osses (840)
Uni versal Painters 366, 583
Atrium Hones & Devel opnment (75, 492)

Petitioner and intervenor received the dividends that they
reported on the 1990 return from “Founder Funds”. Petitioner and
i ntervenor reported taxable incone of $277,213, total tax of
$79,916, and an estimated tax penalty of $5,261 for 1990.
Petitioner and intervenor signed the 1990 return on Decenber 14,
1996. The IRS received the 1990 return on Decenber 18, 1996.
Alex P. Martinez, C P.A (Martinez), prepared the 1990 return.
On their joint incone tax return for 1991 (1991 return),
petitioner and intervenor reported the follow ng sources of

i ncone and | oss:

Sour ce Ampunt of | ncone (Loss)
Taxabl e interest $2, 438
Long-term capital | oss carryover (73, 107)
Uni versal Painters 353, 435
Atrium Hones & Devel opnment (189, 922)

Petitioner and intervenor reported taxable incone of $137, 141,
total tax of $35,629, and an estimated tax penalty of $2,049 for

1991. Petitioner and intervenor signed the 1991 return on
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Decenber 2, 1996. The IRS received the 1991 return on
Decenber 5, 1996. Martinez prepared the 1991 return.

On their joint incone tax return for 1992 (1992 return),
petitioner and intervenor reported the follow ng sources of

i ncone and | oss:

Sour ce Ampunt of | ncone (Loss)
Taxabl e interest $290
Di vi dends 5,041
Net short-termcapital gain 6, 243
Long-term capital | oss carryover (70, 107)
O her | osses (5, 381)
Uni versal Painters 252, 847
Atrium Hones & Devel opnment (40, 813)

Petitioner and intervenor received the dividends that they
reported on the 1992 return fromthe foll ow ng sources:
“Founders Money Market” and “Bedford Money Market”. Petitioner
and intervenor reported taxable income of $184,961 and total tax
of $50,089 for 1992. Petitioner and intervenor signed the 1992
return on Decenber 2, 1996. The IRS received the 1992 return on
Decenber 5, 1996. Martinez prepared the 1992 return.

On their joint incone tax return for 1993 (1993 return),
petitioner and intervenor reported the follow ng sources of

i ncone and | oss:



Sour ce Anmount _of | ncone (Loss)
Taxabl e i nterest $38
Di vi dends 3,751
Net short-termcapital gain 3,835
Net | ong-term capital |oss (86, 975)
Uni versal Painters 295, 667

Petitioner and intervenor received the dividends that they
reported on the 1993 return fromthe foll ow ng sources:
“Founders Money Market”, “QGakmark Int’l Fund”, and “QOakmark
Fund”. Petitioner and intervenor reported taxable incone of
$272,051 and total tax of $84,261 for 1993. Petitioner and
i ntervenor signed the 1993 return on October 14, 1996. The IRS
received the 1993 return on Cctober 17, 1996. Martinez prepared
the 1993 return.

On their joint incone tax return for 1994 (1994 return),
petitioner and intervenor reported the follow ng sources of

i ncone and | oss:

Sour ce Anpunt of I ncone (LosS)
Taxabl e i nt erest $81
Di vi dends 7,492
Net short-termcapital gain 1, 639
Net | ong-term capital |oss (28, 524)
Rental incone 10, 600
Uni versal Painters 563, 786

Petitioner and intervenor received the dividends that they
reported on the 1994 return fromthe foll ow ng sources:

“Founders Funds”, “Founders G owth Funds”, *“European Stock
Funds”, “Int’l Stock Fund”, “Japan Fund”, “New Asia Fund”,

“Summt Cash Reserve”, “Cakmark Int’'l Fund”, “QGakmark Fund”
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“Oakmark ILA Gov't”, and “FSP--Pacific Basin”. Petitioner and
i ntervenor received the rental inconme that they reported on the
1994 return fromtwo residential properties: “Sunny Trai
Hei ghts” and “CGol den Gates”. Petitioner and intervenor reported
t axabl e incone of $565, 136 and total tax of $200,098 for 1994.
Petitioner and intervenor signed the 1994 return on October 14,
1996. The IRS received the 1994 return on October 17, 1996.
Martinez prepared the 1994 return.

On their joint incone tax return for 1995 (1995 return),

petitioner and intervenor reported the follow ng sources of

i ncone:
Sour ce Anpunt of | ncone
Net |ong-termcapital gain $43, 365
Uni versal Painters 254, 640

A large portion of the net long-termcapital gain was
attributable to the redenption of 15,510.497 shares of Founders
Growt h Fund, one of the Founders Funds nutual funds jointly owned
by petitioner and intervenor, on Decenber 14, 1995. This
redenpti on generated a $65, 698 | ong-term capital gain.
Petitioner and intervenor reported taxable incone of $293,619 and
total tax of $87,639 for 1995. Petitioner and intervenor signed
the 1995 return on Cctober 14, 1996. The IRS received the 1995
return on Cctober 17, 1996. Martinez prepared the 1995 return.
Petitioner and intervenor paid the inconme tax liabilities

reported on their joint income tax returns for 1990 through 1995
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at or about the times that they filed these returns with the IRS.
At the tinmes that petitioner signed these returns, she was aware
that each return showed a substantial tax liability and that the
total tax liabilities reported on these returns exceeded

$500, 000.

After petitioner and intervenor filed their joint incone tax
returns for 1990 through 1995, the IRS determ ned additions to
tax under sections 6651(a)(1), (2), and 6654 and interest with
respect to the tax liabilities reported on these returns. The
additions to tax were determned in the follow ng anounts:

Year Sec. 6651(a) (1) Sec. 6651(a)(2) Sec. 6654

1990 $18, 189 $17, 904 $5, 261
1991 8, 017 8, 907 2,049
1992 11, 1583 10, 906 2,132
1993 18, 959 13, 060 —

1994 45, 022 19, 009 5, 306
1995 — 2,464 4,451

Petitioner and intervenor were aware that they would be Iiable
for additions to tax and interest at the tinmes that they signed
the joint income tax returns for 1990 through 1995. Prior to
signing these returns, however, petitioner and intervenor decided
that they would request that the IRS abate any additions to tax.
Accordingly, they did not pay any anounts in excess of the incone
tax liabilities reported on the joint income tax returns for 1990
through 1995 at the tinmes that they filed these returns.
Petitioner did not question intervenor at or before the tines

that she signed these returns as to how and when the additions to
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tax and interest would be paid if their request for abatenent was
deni ed.

On August 7, 1998, the IRS denied petitioner’s and
intervenor’s request for abatenent. As of March 2, 2001, the
additions to tax and interest totaled nore than $336,000. As of
the tine of trial on February 2, 2004, the additions to tax and
i nterest remai ned unpai d.

Petitioner’s and Intervenor’'s Divorce Proceedi ngs

On April 15, 1998, petitioner and intervenor separated, and
petitioner filed a petition for dissolution of marri age.
Petitioner’s and intervenor’s nmarriage was di ssol ved by Fi nal
Decree of Dissolution of Marriage filed on Novenber 1, 1999. A
Fi nal Judgnent as to Equitable D stribution, Alinony and Child
Support and Visitation (final judgnent) was filed on August 15,
2000. Anong other things, the final judgnent declared intervenor
solely responsi ble for paynment of the additions to tax and
interest that had been determ ned “or may accrue” with respect to
the tax liabilities reported on petitioner’s and intervenor’s
joint inconme tax returns for 1990 through 1995.

On or about Septenber 11, 2000, intervenor filed an appeal
wWth respect to the final judgnent. On or about July 10, 2002,
the final judgment was reversed in part. An Amended Fi nal
Judgnent as to Equitable D stribution, Alinony and Child Support

and Visitation (anmended final judgnent) was filed on February 24,
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2003. The anended final judgnent awarded petitioner the

foll om ng assets:

Asset Val ue
St onegat e resi dence $454, 137
Lot 49 Sout hport nortgage proceeds 16, 321
Furni shings and jewelry 62, 400
These assets were valued as of April 15, 1998. In addition, the

anmended final judgnent (1) awarded petitioner a $73,004 equalizer
paynent; (2) awarded petitioner permanent periodic alinmny of $1
per year; (3) required intervenor to maintain the paynents on
petitioner’s autonobile for the 12 nonths succeeding entry of the
anended final judgnent; (4) required intervenor to pay all of the
children’ s reasonably necessary nedical, dental, ocul ar,
psychol ogi cal, and orthodontia expenses; and (5) required
intervenor to pay petitioner $41,633 (and interest thereon) for
previ ously ordered support. The equalizer paynent and the
previously ordered support were to be paid within 90 days of the
date of the anmended final judgnent. As set forth in the anended
final judgnment, a hearing was to be held to determ ne the anobunt
of the nmonthly child support paynents that intervenor would be
required to make to petitioner. The anended final judgnent also
decl ared intervenor solely responsible for paynent of the
additions to tax and interest that had been determ ned “or may

accrue” with respect to the tax liabilities reported on
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petitioner’s and intervenor’s joint incone tax returns for 1990
t hrough 1995.

Petitioner’'s Request for Relief FromJoint and Several Liability

On January 22, 1999, the IRS received petitioner’s Form
8857, Request for Innocent Spouse Relief, on which she requested
relief fromjoint and several liability under section 6015 with
respect to 1990 through 1995. On March 8, 2001, the IRS sent to
petitioner a Notice of Determ nation Concerning Your Request for
Relief fromJoint and Several Liability under Section 6015
(notice of determnation) with respect to those years. The
notice of determnation set forth the follow ng reasons for the
denial of petitioner’s request for relief fromjoint and several
liability:

W’ ve determ ned, for the above tax years, that:

* * * * * * *

. You are not eligible for relief under Section
6015(f). Section 6015(f) allows us to provide
equitable relief when you don't qualify for relief
under either Section 6015(b) or 6015(c) and when
hol di ng you responsible for the tax liability
woul d be unfair or inequitable, given your
particul ar circunstances.

In this case, the unpaid liability is attributable to
interest and penalties on the taxes shown on the
returns you filed. Since there are no additional
deficienci es assessed subsequent to these taxes, relief
under sec. 6015(b) or sec. 6015(c) is not applicable.
For sec. 6015(f), relief is not warranted since you
have not established that paynment of the anmount due
woul d cause an econom ¢ hardship or that it would be

i nequitable to hold you liable for these anounts.
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Petitioner’'s Financial Status as of the Tine of Trial

As of the time of trial on February 2, 2004, intervenor was
payi ng petitioner approximtely $1,520 per nmonth for child
support and an additional $700 per nonth to pay off the debt that
he owed to her as a result of their divorce. As of the tine of
trial, petitioner was enployed as a personal trainer at a Naples
area YMCA and was earni ng approxi mately $300 per week.

Petitioner also had private personal training clients fromtine
totime. Petitioner was eager to sell the Stonegate residence,
whi ch had a value in excess of $650,000 as of the tinme of trial,
but she had not taken any steps towards doi ng so.

OPI NI ON

Cenerally, married taxpayers may elect to file a joint
Federal inconme tax return. Sec. 6013(a). After making the
el ection, each spouse is fully responsible for the accuracy of
the return and jointly and severally liable for the entire tax

due for that year. Sec. 6013(d)(3); Butler v. Conm ssioner, 114

T.C. 276, 282 (2000). A spouse (requesting spouse) may, however,
seek relief fromjoint and several liability by follow ng
procedures established in section 6015. Sec. 6015(a).

Under section 6015(a), a requesting spouse may seek relief
fromliability under section 6015(b) or, if eligible, may
allocate liability according to the provisions under section

6015(c). Relief fromjoint and several liability under section
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6015(b) or (c) is prem sed on the existence of a deficiency for
the year for which relief is sought. Sec. 6015(b)(1)(D), (c)(1);
see H Conf. Rept. 105-599, at 252-254 (1998), 1998-3 C. B. 747,
1006-1008. Consequently, if there is no deficiency for the year
for which relief is sought, relief fromjoint and severa
l[itability is not available under either subsection. See

Washi ngton v. Conm ssioner, 120 T.C. 137, 146-147 (2003); see

al so Hopkins v. Comm ssioner, 121 T.C 73, 88 (2003); Block v.

Conmm ssioner, 120 T.C. 62, 65-66 (2003); Ewing v. Conm Ssioner,

118 T.C. 494, 497, 498 n.4 (2002); cf. sec. 6015(e)(1). In this
case, petitioner seeks relief fromadditions to tax and interest
that respondent determined with respect to the tax liabilities
reported on the joint income tax returns for 1990 through 1995
rather than fromdeficiencies for those years. Accordingly, no
relief is available to petitioner under section 6015(b) or (c).

If relief is not avail able under either section 6015(b) or
(c), an individual may seek equitable relief under section

6015(f). Sec. 6015(f)(2). Section 6015(f) permts relief from

joint and several liability where “it is inequitable to hold the
individual liable for any unpaid tax or any deficiency (or any
portion of either)”. Sec. 6015(f)(1). Equitable relief under

section 6015(f) is granted at the Conmm ssioner’s discretion.
We review the Comm ssioner’s determ nation to deny equitable

relief under section 6015(f) using an abuse of discretion
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st andar d. Butl er v. Commi ssioner, supra at 287-292. Under this

standard of review, we defer to the Conm ssioner’s determ nation
unless it is arbitrary, capricious, or without sound basis in

fact. Jonson v. Comm ssioner, 118 T.C 106, 125 (2002) (citing

Butler v. Conmmi ssioner, supra at 292:; Pac. First Fed. Sav. Bank

v. Comm ssioner, 101 T.C 117, 121 (1993)), affd. 353 F.3d 1181

(10th G r. 2003). The question of whether the Conm ssioner’s
determ nation was arbitrary, capricious, or wthout sound basis

in fact is a question of fact. Cheshire v. Conm ssioner, 115

T.C. 183, 198 (2000), affd. 282 F.3d 326 (5th Cr. 2002). W are
not limted to the matters contained in the Conm ssioner’s
adm ni strative record when deciding this question. Ew ng v.

Comm ssioner, 122 T.C 32, 35-44 (2004). Petitioner bears the

burden of proving that respondent abused respondent’s discretion

in denying her relief under section 6015(f). Washington v.

Conmi ssi oner, supra at 146; Jonson v. Commi SSioner, supra at 125.

Petitioner’s brief contains bold and general rhetoric and no
anal ysis of the evidence or of the applicable authorities,
notw t hstanding the Court’s specific direction that her brief
address section 6015(f) and the rel evant factors.

As directed by section 6015(f), the Comm ssioner has
prescribed procedures to use in determ ning whether a relief-
seeki ng spouse qualifies for relief under that subsection.

Notice 98-61, 1998-2 C. B. 756, provided interimguidance for
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t axpayers seeking equitable relief fromjoint and several
liability. Notice 98-61, supra, was superseded by Rev. Proc.
2000- 15, 2000-1 C. B. 447, effective January 18, 2000, which, in
turn, was superseded by Rev. Proc. 2003-61, 2003-32 |I.R B. 296,
effective for requests for relief filed on or after Novenber 1,
2003, and for requests for relief pending on Novenber 1, 2003,
for which no prelimnary determ nation had been issued as of that
date. Rev. Proc. 2003-61, secs. 6 and 7, 2003-32 |I.R B. at 299;
Rev. Proc. 2000-15, secs. 6 and 7, 2000-1 C B. at 449.
Petitioner’s request for relief and respondent’s determ nation
are subject to Rev. Proc. 2000-15, 2000-1 C. B. 447, because that
revenue procedure was in effect when respondent eval uated
petitioner’s request and when respondent issued the notice of

determ nati on on March 8, 2001. See Ewing v. Conmm SSioner, supra

at 44 n.12. This Court has upheld the use of these procedures in

reviewi ng a negative determnation. See, e.g., Washington v.

Conmi ssi oner, supra at 147-152:; Jonson v. Conm ssioner, supra at

125-126; cf. EwWwng v. Conm ssioner, supra at 45. (Subsequent

nodi fication of these procedures by Rev. Proc. 2003-61, 2003-32
| . R B. 296, does not affect our analysis of this case.)

Rev. Proc. 2000-15, sec. 4.01, 2000-1 C. B. at 448, lists
seven threshold conditions that nust be satisfied before the
Comm ssioner will consider a request for relief under section

6015(f). Respondent conceded that petitioner has net those seven
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threshold conditions. |If the threshold conditions are satisfied,
Rev. Proc. 2000-15, sec. 4.02, 2000-1 C.B. at 448, lists
circunstances where relief will generally be granted in cases
where a liability reported on a joint inconme tax return has gone
unpaid. We have considered the circunstances listed in Rev.
Proc. 2000-15, sec. 4.02, 2000-1 C. B. at 448, in cases where the
liability reported on a joint inconme tax return was unpaid. See,

e.g., Mrello v. Conm ssioner, T.C Meno. 2004-181; August v.

Conmi ssioner, T.C. Menp. 2002-201; Collier v. Comm ssioner, T.C.

Meno. 2002-144; Castle v. Conmissioner, T.C Meno. 2002-142. W

have declined to consider themwhere the liability for which
equitable relief was sought was not such a reported but unpaid

liability. See, e.g., Demrjian v. Conm ssioner, T.C Meno.

2004-22; Mellen v. Conmissioner, T.C. Menp. 2002-280. In the

i nstant case, petitioner and intervenor paid the incone tax
l[tabilities reported on their joint incone tax returns for 1990
t hrough 1995 at or about the tinmes that they filed these returns.
The additions to tax and interest resulted from anong other
things, petitioner’s and intervenor’s failure to file these
returns at the tinmes that they were due. Consequently, Rev.
Proc. 2000-15, sec. 4.02, 2000-1 C.B. at 448, is not applicable
her e.

I f the requesting spouse satisfies the threshold conditions

of Rev. Proc. 2000-15, sec. 4.01, 2000-1 C.B. at 448, but does
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not qualify for relief under Rev. Proc. 2000-15, sec. 4.02,
2000-1 C.B. at 448, the Comm ssioner |ooks to Rev. Proc. 2000-15,
sec. 4.03, 2000-1 C.B. at 448, to determ ne whether the taxpayer
shoul d be granted equitable relief. Rev. Proc. 2000-15,
sec. 4.03, 2000-1 C.B. at 448, provides a partial list of
positive and negative factors that the Comm ssioner is to take
i nto account when considering whether to grant an individual ful
or partial equitable relief under section 6015(f). As Rev. Proc.
2000- 15, sec. 4.03, 2000-1 C.B. at 448, makes clear, no single
factor is to be determnative in any particular case, all factors
are to be considered and wei ghed appropriately, and the |ist of
factors is not intended to be exhaustive.

Rev. Proc. 2000-15, sec. 4.03, 2000-1 C. B. at 448, lists the
followwng two factors that, if true, the Conm ssioner weighs in
favor of granting relief and that, if not true, are neutral:
(1) The taxpayer is separated or divorced fromthe nonrequesting
spouse and (2) the taxpayer was abused by his or her spouse.
Respondent conceded that the marital status factor weighs in
petitioner’s favor. The abuse factor is neutral in this case
because petitioner failed to provide any detail ed or
corroborating evidence with respect to her generalized clai mthat
i ntervenor was physically and enotionally abusive.

I n addi tion, Rev. Proc. 2000-15, sec. 4.03, 2000-1 C. B. at

448, lists the followng two factors that, if true, the
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Comm ssi oner wei ghs against granting relief and that, if not
true, are neutral: (1) The taxpayer received a significant
benefit fromthe unpaid liability and (2) the taxpayer has not
made a good faith effort to conply with the Federal incone tax
laws in the years followi ng the year to which the request for
relief relates. The significant benefit factor wei ghs agai nst
petitioner because she and intervenor were able to purchase the
Stonegate residence and to maintain their confortable lifestyle
as a result of not paying the additions to tax and interest at
the tinmes that they filed their joint income tax returns for 1990
t hrough 1995. The nonconpliance factor is neutral in this case
because neither evidence nor argunent has been presented as to
whet her this factor wei ghs agai nst petitioner.

Finally, Rev. Proc. 2000-15, sec. 4.03, 2000-1 C. B. at 448,
lists the followng four factors that, if true, the Comm ssioner
wei ghs in favor of granting relief and that, if not true, the
Comm ssi oner wei ghs against granting relief: (1) The taxpayer
woul d suffer economc hardship if relief were denied; (2) the
t axpayer did not know and had no reason to know that the
l[tability would not be paid at the time that the return was
signed; (3) the liability for which relief is sought is solely
attributable to the nonrequesting spouse; and (4) the
nonr equesti ng spouse has a | egal obligation pursuant to a divorce

decree or agreenent to pay the outstanding liability. The |egal
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obligation factor weighs in favor of granting relief only if the
t axpayer did not know or have reason to know that, at the tinme
that the divorce decree or agreenent was entered into, the
nonr equesti ng spouse would not pay the liability and wei ghs
against granting relief only if the taxpayer has the obligation.
Rev. Proc. 2000-15, sec. 4.03(1)(e), (2)(f), 2000-1 C. B. at 449.
Petitioner argues that the econom c hardship factor weighs in
favor of granting her relief. For the reasons di scussed bel ow,
t he econom ¢ hardship factor, the know edge or reason to know
factor, and the attribution factor weigh against petitioner. The
| egal obligation factor woul d have wei ghed in petitioner’s favor
but for the facts and circunstances of this case establishing
t hat she knew or had reason to know that, at the tinme that the
amended final judgment was filed, intervenor would not pay the
additions to tax and interest. Consequently, the |egal
obligation factor is neutral in this case.

Econom ¢ hardship is determned by using rules simlar to
t hose under section 301.6343-1(b)(4), Proced. & Adm n. Regs., and
generally involves an inability to pay reasonable basic |iving
expenses. This regul ation provides that the Comm ssioner w |
consider any information offered by the taxpayer that is rel evant
to the determnation, including, but not limted to, the

t axpayer’s age, ability to earn, responsibility for dependents,
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and the amount reasonably necessary for basic |iving expenses.
See sec. 301.6343-1(b)(4)(ii), Proced. & Adm n. Regs.

After respondent issued the notice of determ nation,

i ntervenor successfully appealed a portion of the final judgnent,
and, as a result, an anended final judgnent was filed in February
2003. As set forth in the anended final judgnent, petitioner was
awar ded unencunbered assets with a value in excess of $532,000 as
of April 15, 1998, and intervenor was required, inter alia, to
pay to petitioner nore than $114,000 with respect to previously
ordered support and an equalizer paynent. Anong the unencunbered
assets awarded to petitioner was the Stonegate residence, which,
as of the tinme of trial on February 2, 2004, had appreciated to a
val ue in excess of $650,000. Mreover, as of the tine of trial,

i ntervenor was paying to petitioner $700 per nmonth to satisfy his
debt to her as well as approximtely $1,520 per nmonth for child
support, and petitioner was enployed as a personal trainer and
was earning approxi mately $300 per week (excluding any earnings
fromprivate personal training clients).

Petitioner did not present evidence of her reasonabl e basic
living expenses or otherw se show econom ¢ hardshi p. She
asserted that liens in excess of $350,000 have been placed on the
St onegat e residence since the tinme of her divorce from
intervenor. It is unclear whether the liens that she had in m nd

included liens for the tax liabilities in dispute, but, in any
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event, the record suggests that she woul d have substantial equity
in the residence after satisfaction of those tax liabilities and
di scharge of any other liens.
Petitioner’s situation is dissimlar to the situations of
t hose taxpayers who were living at or near poverty level at the
time of their request for relief fromjoint and several liability

and who proved that they would suffer econom c hardship w thout

relief. See, e.g., Washington v. Conmm ssioner, 120 T.C. at

149-150; Foor v. Comm ssioner, T.C. Menob. 2004-54; Ferrarese V.

Conmi ssioner, T.C. Menp. 2002-249; Auqust v. Conm ssioner, T.C

Meno. 2002-201; Rowe v. Comm ssioner, T.C. Mnp. 2001-325. On

the record in this case, petitioner has not persuaded us that the
econom ¢ hardship factor weighs in favor of granting her relief.

In order to satisfy the know edge or reason to know factor
under the circunstances of this case, petitioner nust establish
that it was reasonable for her to believe that intervenor would
pay the additions to tax and interest at the tinmes that she

signed those returns. See, e.g., Ewing v. Conmm ssioner, 122 T.C.

at 47-48; Hopkins v. Conmi ssioner, 121 T.C. at 88-89; Washi ngton

v. Conm ssioner, supra at 150-151; Mrello v. Conmni ssioner, T.C

Meno. 2004-181; Keitz v. Commi ssioner, T.C Meno. 2004-74;

Foor v. Conm ssioner, supra; Ogonoski v. Conm ssioner, T.C. Meno.

2004-52; West v. Commi ssioner, T.C. Meno. 2003-91; Collier v.

Conmi ssioner, T.C. Menp. 2002-144.
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At the tinmes in 1996 that petitioner signed the joint income
tax returns for 1990 through 1995, she was well aware of
intervenor’s past failures to file their returns on tinme and to
pay their incone taxes. Petitioner was also aware that additions
to tax and interest were owed on their joint liabilities for 1990
t hrough 1995. Petitioner testified as foll ows:

Q [By petitioner’s counsel] Did you have any

di scussions with him[intervenor] about paying

penal ti es?
A | knew that there were penalties to be paid.

Yes. But as far as how nuch and how they were going to

be paid, no. * * *

Despite her know edge of intervenor’s habitual delinquency with
respect to their inconme tax obligations, petitioner agreed to
defer paynment of the additions to tax and interest and request
that the additions to tax be abated. Petitioner did not question
intervenor at or before the tinmes that she signed the joint
income tax returns for 1990 through 1995 as to how and when the
additions to tax and interest would be paid if their request for
abatement was deni ed. Under these facts and circunstances,
petitioner has not established that it was reasonable for her to
believe that intervenor would pay the additions to tax and
interest at the tinmes that she signed the joint incone tax
returns for 1990 through 1995. Furthernore, petitioner has

identified no ground warranti ng an abatenent nor otherw se shown

that it would have been reasonable for her to believe that an
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abat enent woul d be granted. W have consistently applied the
principle that the provisions providing relief fromjoint and
several liability are “designed to protect the innocent, not the

intentionally ignorant”. Dickey v. Conm ssioner, T.C Meno.

1985-478; see, e.g., Mrello v. Comm ssioner, supra; Demrjian v.

Conmi ssioner, T.C. Meno. 2004-22; Feldman v. Conm ssioner, T.C

Meno. 2003-201; Taylor v. Conm ssioner, T.C. Menp. 1997-513;

Barnhill v. Comm ssioner, T.C. Menp. 1996-97; Shannon v.

Conmi ssioner, T.C. Menp. 1991-207; Berry v. Conmi ssioner, T.C

Meno. 1990-396, affd. w thout published opinion 935 F.2d 1280
(3d Cr. 1991); Cohen v. Conm ssioner, T.C Meno. 1987-537.

Consequently, the know edge or reason to know factor weighs
agai nst granting petitioner relief.

The unpaid liability in this case is the result of, anong
other things, petitioner’s and intervenor’s failure to file their
joint inconme tax returns for 1990 through 1995 and to pay their
i ncone taxes for those years when they were due. All taxpayers
have a duty to file tinmely and accurate returns and to pay the
anmounts shown as due on those returns. See generally secs. 6001,
6011(a), 6012(a)(1), 6072(a), 6151(a). Therefore, petitioner’s
reliance on intervenor to handle the preparation and filing of
their joint inconme tax returns does not establish that the
additions to tax and interest are solely attributable to

intervenor. Furthernore, petitioner has not denied that the
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inconme tax liabilities reported on the joint incone tax returns
for 1990 through 1995 were, in part, attributable to assets that
she jointly owmed with intervenor. Consequently, the attribution
factor wei ghs against granting petitioner relief.

Based on our exam nation of the facts and circunstances in
this case, the factors in Rev. Proc. 2000-15, sec. 4.03, 2000-1
C.B. at 448, wei ghing against granting petitioner relief outweigh
t hose weighing in favor of granting her relief. Accordingly, we
concl ude that respondent did not abuse respondent’s discretion by
acting arbitrarily, capriciously, or without sound basis in fact
in denying petitioner’s request for equitable relief under
section 6015(f).

To reflect the foregoing,

Deci sion will be entered

for respondent.




