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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 in effect at the time the petition was

filed.! The decision to be entered is not reviewabl e by any

ot her court, and this opinion should not be cited as authority.
Respondent determ ned a deficiency of $2,055 in petitioners’

2000 Federal incone tax.

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year at issue.



The sol e issue for decision is whether a | unp-sum paynent to
Cl enzo Knox (petitioner) during 2000 in the anmount of $9,525 from
an “eligible State deferred conpensation plan” under section 457
constitutes gross incone.?

Sone of the facts were stipulated and are so found. The
stipul ati on and annexed exhibits are so found and are
i ncorporated herein by reference. At the tinme the petition was
filed, petitioners were |egal residents of Harvey, Loui siana.

For 29 years, petitioner was enployed as a transit
supervi sor for Regional Transit Authority, a bus line in New
Ol eans, Louisiana. Petitioner’s enployer was an agency of the
State of Louisiana, and his enpl oyer naintained a deferred
conpensation plan that was qualified under section 457. Sonetine
bet ween 1988 and 1990, petitioner comrenced maki ng contributions
to the plan. H's contributions were deducted from his wages.
Petitioner’s contributions, as well as those of the other plan
participants, were remtted to a plan adm ni strator, PEBSCO

Petitioner retired fromhis enploynent during 2000. For
reasons not addressed at trial, petitioner did not elect to

receive retirenment benefits under the section 457 plan. |nstead,

2On line 16a of their Federal incone tax return for 2000,
petitioners reported total pensions and annuities inconme of
$4,772. The parties did not describe the nature of this pension
incone at trial. The Court assunes that it is unrelated to the
$9, 525 at i ssue.
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petitioner elected to wthdraw the entire anmount held by PEBSCO
on his behalf. Accordingly, the plan adm nistrator paid
petitioner $9,525 during 2000. Petitioners did not include any
portion of that distribution as incone on their 2000 tax return.
In the notice of deficiency, respondent determ ned that the
entire $9,525 constituted taxable gross incone.

Enpl oyees of State and | ocal governnents, as well as
enpl oyees of certain tax-exenpt organizations, nmay defer a
portion of their salaries to retirement years under what is
referred to as a section 457 plan. Under such plans, a
partici pating enpl oyee does not currently pay inconme tax on that
portion of his salary contributed to the plan, nor are the
earnings of the plan taxable. Upon retirenment, however, the
di stributions constitute gross incone to the participant. The
parties agree with this basic prem se.?

Petitioners’ position, however, is that, for the years 1988
t hrough 1996, they prepared their own incone tax returns, and, on
each of those returns, they included as incone the gross anobunt
of petitioner’s wages without a reduction for the contributions
made to the section 457 plan. Follow ng the year 1996,

petitioners engaged the services of a professional tax return

]%ln certain situations, the burden of proof is on respondent
under sec. 7491(a). This case is decided without regard to the
burden because, as reflected in the ensuing discussion, the facts
are not in dispute, and the issue is essentially legal in nature.



preparer, and the preparer correctly omtted fromincone the
deferred portions of petitioner’s section 457 contributions.
Petitioners never filed anmended returns for the prior years to
obtain refunds of the taxes paid on the deferred portions of
petitioner’s salary. At trial, petitioners did not offer copies
of their incone tax returns for these years. For the year at
i ssue, 2000, petitioners contend that the inconme taxes they paid
in prior years on incone that was tax deferred shoul d be
attributed to the deficiency at issue, the $9,525 distribution
they received from PEBSCO during the year 2000.

The Court rejects that argunment. To begin with, petitioners
did not establish the anbunt of taxes they paid in the prior
years on the incone that was tax deferred. Petitioners did not
of fer copies of their tax returns fromwhich the tax on the
deferred i ncome m ght possibly be calculated. Petitioners failed
to file amended tax returns for these prior years to obtain
refunds of the taxes paid on the deferred inconme. Finally, even
if petitioners were to file anended returns at this time for
those prior years, it is nost |ikely they could not recover
credits or refunds because, under section 6511, there is a
limtations period that is generally 3 years fromthe date the
return was filed or 2 years fromthe date the tax was paid. No
evi dence was presented to the Court to show that the periods of

limtation were ever extended for any of the years for which



petitioners paid taxes on the deferred incone. The Court,
t heref ore, sustains respondent.?
Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.

“Petitioners received Social Security benefits during the
year 2000. Adjustnents were nmade in the notice of deficiency
wWth respect to the taxable amount of those benefits. The
adjustnent to this itemis conputational based on our concl usion
with respect to the disputed issue.



