131 T.C. No. 11

UNI TED STATES TAX COURT

DENNI S L. AND MARGARET J. KNUDSEN, Petitioners v.
COW SSI ONER OF | NTERNAL REVENUE, Respondent”

Docket No. 18246-04. Fil ed Novenber 12, 2008.

Ps filed a notion for reconsideration of our
Menmor andum Qpi ni on in Knudsen v. Conmm ssioner, T.C
Meno. 2007-340 (Knudsen I). In Knudsen | we held that
petitioners were not engaged in their animl breeding
activity for profit wthin the nmeaning of sec. 183,
. R C. W concluded that we did not need to decide
whet her Ps net the requirenents under sec. 7491(a),
|. RC., to shift the burden of proof to R because the
out cone was based on a preponderance of the evidence.
In their nmotion Ps argue that this Court erred in so
concluding. Ps also argue for the first time that each

factor under sec. 1.183-2(b), Inconme Tax Regs., is a
separate “factual issue” to which sec. 7491(a), |I.R C
applies.

Held: Ps' notion for reconsideration will be denied.
This Court did not err by concluding that the Court did

“Thi s Opinion supplements our previously filed opinion in
Knudsen v. Conm ssioner, T.C Meno. 2007-340.
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not need to deci de whether the burden of proof shifted
to respondent under sec. 7491(a), |I.R C

Jack D. Flesher and Brian A. Turney, for petitioners.

Ann L. Darnold, for respondent.

SUPPLEMENTAL COPI NI ON

MARVEL, Judge: On Decenber 19, 2007, pursuant to Rule 161,?
petitioners filed a tinmely notion for reconsideration of this

Court’s Menorandum Opi nion in Knudsen v. Conm ssioner, T.C Meno.

2007-340 (Knudsen 1). In Knudsen | we held that petitioners’
exotic animal breeding activity was not an activity engaged in
for profit within the neaning of section 183. Petitioners
request that we reconsider whether they satisfied the

requi renents under section 7491(a) to shift the burden of proof
to respondent.

Reconsi deration under Rule 161 is intended to correct
substantial errors of fact or |law and allow the introduction of
new y di scovered evidence that the noving party could not have
i ntroduced by the exercise of due diligence in the prior

proceeding. Estate of Quick v. Conm ssioner, 110 T.C 440, 441

(1998). This Court has discretion to grant a notion for

IAIl Rule references are to the Tax Court Rules of Practice
and Procedure, and all section references are to the Internal
Revenue Code in effect at all relevant tines.
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reconsi deration but will not do so unless the noving party shows

unusual circunstances or substantial error. |d.; see al so Vaughn
v. Conmm ssioner, 87 T.C 164, 166-167 (1986). “Reconsideration

is not the appropriate forumfor rehashing previously rejected
| egal argunents or tendering new |l egal theories to reach the end

result desired by the noving party.” Estate of Quick v.

Conmi ssi oner, supra at 441-442.

Section 7491(a) (1) provides that, subject to certain
limtations, where a taxpayer introduces credible evidence with
respect to a factual issue relevant to ascertaining the
taxpayer’s tax liability, the burden of proof shifts to the
Comm ssioner with respect to such issue. Section 7491(a) (1)
applies with respect to a factual issue only if the requirenents
of section 7491(a)(2) are satisfied. Under section 7491(a)(2), a
t axpayer nust have maintained all records required by the
I nt ernal Revenue Code and cooperated with reasonabl e requests by
the Secretary for w tnesses, information, docunents, neetings,
and interviews.

In their notion for reconsideration, petitioners assert that
(1) this Court erred in concluding that we did not need to decide
whet her petitioners net the requirenents under section 7491(a) to
shift the burden of proof to respondent, and (2) each factor
under section 1.183-2(b), Inconme Tax Regs., is a separate

“factual issue” within the neaning of section 7491(a).
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Section 7491(a) Burden of Proof Shift

I n Knudsen | we st at ed:
We do not need to decide whether petitioners have

met all of the requirenents under section 7491 to shift

the burden of proof to respondent. The outconme of this

case i s based on a preponderance of the evidence and

thus is unaffected by section 7491. * * *
Petitioners contend that “Congress did not intend incone tax
cases to be ‘unaffected by section 7491” and that we nust
determ ne whether petitioners net the requirenents under section
7491(a) to shift the burden of proof to respondent. Although
this case is appeal able, absent a stipulation to the contrary, to
the Court of Appeals for the Tenth Grcuit, see sec. 7482(Db),

petitioners rely on Giffin v. Conmm ssioner, 315 F.3d 1017 (8th

Cr. 2003) (GiffinlIl), vacating and remanding T.C. Meno. 2002-6
(Giffinl), in support of their argunent.

Petitioners argue that the Court of Appeals for the Ei ghth
Circuit in Giffin Il correctly concluded that section 7491(a)
shoul d be applied in all cases. Petitioners’ argunent applies
Giffinll too broadly and fails to acknow edge that Giffin |1
is distinguishable fromthis case.

In Giffin v. Conm ssioner, supra at 1020, the taxpayers

appeal ed an unfavorabl e Tax Court decision and argued that the
Tax Court erred in holding that the taxpayers failed to present
sufficient evidence to shift the burden of proof to the

Comm ssi oner under section 7491(a). The Tax Court in Giffin |
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had concl uded that the taxpayers did not introduce credible
evi dence and thus the burden of proof remained with the

taxpayers. Giffin v. Conmm ssioner, T.C Mnp. 2002-6.2 The

Court of Appeals disagreed. It concluded that the taxpayers did
produce sufficient credible evidence and stated: “It is not
sufficient to sunmarily conclude that the outcone is the sane
regardl ess of who bears the burden of proof; if that were the

case, 8 7491(a) would have no neaning.” Giffin v. Conm ssioner,

315 F. 3d at 1021-1022.

On remand this Court shifted the burden of proof to the
Conmmi ssioner in accordance with the decision of the Court of
Appeal s and revisited the trial record. This Court concl uded
that the taxpayers were entitled to certain deductions because
t he Comm ssioner had not offered sufficient contrary evidence to
overcone the taxpayers’ evidence, which the Court of Appeals had

concl uded was credible. See Giffin v. Conm ssioner, T.C. Mno.

2004- 64.
The Court of Appeals in Giffin Il disagreed with this
Court’s finding regarding the credibility of the taxpayers’

evidence, and its opinion is properly read in that context. It

’2ln a footnote in its opinion, the Tax Court also stated
that “Even if the burden of proof were placed on * * * [the
Comm ssioner], we would decide the issue in his favor based on
t he preponderance of the evidence.” Giffin v. Conm Sssioner,
T.C. Meno. 2002-6, vacated and remanded 315 F.3d 1017 (8th Gr
2003).
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is al so apparent that once the issue of the credibility of the

t axpayers’ evidence was resolved, the burden shift did affect the
result, as this Court on remand all owed the deductions that it
had not allowed in its earlier opinion on the basis of the

Comm ssioner’s failure to carry his burden of proof.

Petitioners’ argunent in their notion for reconsideration
reads Giffin Il too broadly. Giffin Il does not stand for the
proposition that a trial court nust deci de whether the burden of
proof shifts to the Governnent in all cases where the issue of a
burden shift is raised, nor does it stand for the proposition
that a trial court’s failure to decide a burden shift issue is
al ways reversible error. The Court of Appeals said as much in

Pol ack v. Conmi ssioner, 366 F.3d 608 (8th Cr. 2004), affg. T.C

Menp. 2002-145.3

In Polack v. Conm ssioner, supra at 613, the taxpayer

appeal ed a Tax Court deci sion arguing, anong other things, that
the Tax Court erred in not shifting the burden of proof to the
Comm ssi oner after the Comm ssioner abandoned his initial

val uation theory in favor of an expert’s valuation. The Tax
Court had concluded that it did not need to decide whether the

burden of proof shifted to the Comm ssi oner because the outcone

3The taxpayer in Polack v. Conmi ssioner, 366 F.3d 608 (8th
Cir. 2004), affg. T.C Meno. 2002-145, did not argue for a shift
of the burden of proof under sec. 7491(a)(1l). Rather, the
t axpayer relied on general principles governing shifting the
burden of proof.




- 7 -

was based on a preponderance of the evidence. 1d. The Court of
Appeal s agreed with the Tax Court and expl ained that “‘The
shifting of an evidentiary burden of preponderance is of
practical consequence only in the rare event of an evidentiary

tie’”. 1d. (quoting G garan v. Heston, 159 F.3d 355, 357 (8th

Cr. 1998)). The Court of Appeals did not nention its earlier
decision in Giffin II.

In 2005, approximately 8 nonths after it issued its decision
in Polack, the Court of Appeals for the Eighth Grcuit further

clarified its position in Blodgett v. Conm ssioner, 394 F. 3d

1030, 1039 (8th Cir. 2005), affg. T.C. Menp. 2003-212. The Court
of Appeals revisited whether the Tax Court’s failure to shift the
burden of proof to the Conm ssioner under section 7491(a) was
reversible error and held that, on the record before it, the Tax
Court did not commt reversible error by declining to decide the
i ssue. The Court of Appeals explained its hol ding:

In a situation in which both parties have satisfied
their burden of production by offering sone evidence,
then the party supported by the weight of the evidence
will prevail regardless of which party bore the burden
of persuasion, proof or preponderance. * * *
Therefore, a shift in the burden of preponderance has
real significance only in the rare event of an
evidentiary tie. * * * Here, the record is clear, if
the tax court did err in failing to shift the burden of
proof, any error was harmnl ess because the wei ght of the
evi dence supported a decision for the Conm ssi oner.

[Ld.]

At | east two other Courts of Appeals have also held that the

burden of proof shift under section 7491(a) is relevant only when
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there is an evidentiary tie. See Geiger v. Conm ssioner, 279

Fed. Appx. 834, 835 (11th G r. 2008) (“any error commtted by the
tax court by failing to shift the burden was harml ess, because
t he burden of proof is of practical consequence only in the rare
event of an evidentiary tie”), affg. T.C Meno. 2006-271; FRGC
Inv., LLC v. Conmm ssioner, 89 Fed. Appx. 656 (9th Cr. 2004) (the

Court was not required to determ ne who had the burden of proof
under section 7491(a) when the preponderance of the evidence
favored the Comm ssioner), affg. T.C Meno. 2002-276.
Petitioners argue that Giffin Il is correct and Pol ack and
Bl odgett are wrong. However, the Court of Appeals for the Eighth
Crcuit in Blodgett, upon revisiting Giffin Il, held that an
al l ocation of the burden of proof is relevant only when there is
equal evidence on both sides. W agree with the analysis of the
Court of Appeals in Blodgett.* In a case where the standard of
proof is preponderance of the evidence and the preponderance of
the evidence favors one party, we may deci de the case on the
wei ght of the evidence and not on an allocation of the burden of

pr oof .5

“The Court has often cited Blodgett v. Conmm ssioner, 394
F.3d 1030, 1039 (8th Cr. 2005), affg. T.C. Meno. 2003-212, for
this position. See e.g., Estate of Christiansen v. Conm SSioner,
130 T.C. 1, 8 n.7 (2008); Gossman v. Conmm ssioner, T.C. Mno.
2005-164; Levine v. Conmm ssioner, T.C Meno. 2005-86.

SPetitioners also argue that the reliance of the Court of
Appeals for the Eighth Crcuit on Polack is questionabl e because
(continued. . .)
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I n Knudsen | the weight of the evidence favored respondent,
and consequently, we did not need to decide the allocation of the
burden of proof under section 7491(a) with respect to the section
183 issue. We hold, therefore, that in Knudsen | we did not err
in declining to allocate the burden of proof under section
7491(a).

1. Section 1.183-2(b), I ncone Tax Regs.

Petitioners argue that the Court should have applied section
7491(a) to each factor under section 1.183-2(b), Incone Tax
Regs.,® to determ ne whether petitioners were engaged in an
activity for profit under section 183. In other words,

petitioners contend that each factor is a “separate factual

5(...continued)
Pol ack did not involve any argunent for a shift of the burden of
proof under sec. 7491(a). However, the Court of Appeals in
Bl odgett recognized that its reasoning in Polack regarding the
shifting of the burden of proof in a case decided on the basis of
t he preponderance of the evidence was equally applicable to the
anal ysis required by sec. 7491(a). Blodgett v. Comm ssioner,
supra at 1039.

6Sec. 1.183-2(b), Incone Tax Regs., provides a list of nine
factors used to determ ne whether a taxpayer is engaged in an
activity for profit under sec. 183. The factors are: (1) The
manner in which the taxpayer carries on the activity; (2) the
expertise of the taxpayer or his advisers; (3) the time and
effort expended by the taxpayer in carrying on the activity; (4)
the expectation that assets used in the activity nmay appreciate
in value; (5) the success of the taxpayer in carrying on other
simlar or dissimlar activities; (6) the taxpayer’s history of
incone or loss with respect to the activity; (7) the amount of
occasional profits, if any, which are earned; (8) the financi al
status of the taxpayer; and (9) elenents of personal pleasure or
recreation
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i ssue” to which section 7491(a) applies and that we nust anal yze
each factor to determ ne whether petitioners satisfied the
requi renents of section 7491(a) to shift the burden of proof to
respondent with respect to that factor.

Petitioners raise this argunent for the first tinme in their
notion for reconsideration. Petitioners never argued at trial or
on brief that each factor under section 1.183-2(b), Incone Tax
Regs., is a “separate factual issue” to which we nust apply
section 7491(a). Rather, petitioners argued on brief that they
satisfied the requirenents under section 7491(a) to shift the
burden of proof to respondent with respect to the issue of
whet her their animal breedi ng operation was an activity engaged
in for profit. In their brief petitioners stated:

In this case, Petitioners have introduced a
consi der abl e anount of credible evidence concerning the
profit notive of Petitioners with respect to their
exotic ani mal breeding operation. * * * Since
Petitioners have net the requirenments of |IRC Section

7491(a), the burden of proof with respect to Issue | is
on the Comm ssioner/ Respondent. [Enphasis added. ]

| ssue | of petitioners’ brief is titled “Wether Petitioners’
Exotic Animal Operations Constituted an ‘Activity Not Engaged in
for Profit’, Wthin the Meaning of Code Section 183".

Because petitioners never raised at trial or on brief the
i ssue of whether each factor under section 1.183-2(b), Inconme Tax
Regs., is a “separate factual issue” to which section 7491(a)

applies, we decline to address petitioners’ argunent asserted for
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the first time in petitioners’ notion for reconsideration. See

Stoody v. Comm ssioner, 67 T.C 643, 644 (1977). As stated

above, reconsideration is not the appropriate forumfor
petitioners to advance new | egal theories to reach their desired
result.” Accordingly, we shall deny petitioners’ notion for

reconsi der ati on.

An appropriate order and

decision will be entered.

‘Even if we were to address the application of sec. 7491(a)
on a factor-by-factor basis in this case, we would still concl ude
that the allocation of the burden of proof would not change the
result. Petitioners did not introduce evidence on a factor-by-
factor basis to show that the requirenents of sec. 7491(a) were
satisfied with respect to each factor. In fact, if we analyzed
each of the factors to decide whether the sec. 7491(a)
requi renents were net, we would conclude that petitioners did not
satisfy the requirenents of sec. 7491(a) for the reasons that we
identified in Knudsen I. O the six negative factors, five
factors (manner in which petitioners conducted their activity,
the expertise of petitioners and/or their advisers, expectation
t hat assets woul d appreci ate, the anobunt of occasional profits,
and petitioner’s history of incone or |0oss) were negative, at
| east in part, because petitioners did not introduce credible
evidence to establish that the factor weighed in their favor.

See sec. 7491(a)(1).



