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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GCEKE, Judge: Petitioners lan G and Tonya A. Koblick
(individually referred to as M. Koblick and Ms. Koblick,
respectively) chall enge respondent’s inconme tax deficiency
determ nation for 1998 and 1999 which is based upon the
di sal | owance of charitable deductions that were carried forward

froma 1994 contribution of 45 percent of the outstandi ng stock
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in Seal odge International, Inc. (Seal odge) to Mai ne Resources
Devel opnment Foundation (MRDF), a section 501(c)(3)! charity. The
i ssue before us is the value of the 45-percent stock ownership
interest in Seal odge. As explained in nore detail herein, we
find that the interest was worth significantly |ess than reported
by petitioners.

FI NDI NGS OF FACT

Petitioners are husband and wife who resided in Key Largo,
Florida, as of the date of the filing of the petition.

On Decenber 19, 1994, M. Koblick transferred 11,247 shares
of comon stock of Seal odge to MRDF. The 11, 247 shares of
Seal odge stock transferred by M. Koblick to MRDF represented 45
percent of the outstanding stock of Seal odge. There were two
ot her sharehol ders of Seal odge, Dr. Neil Mnney (Dr. Mnney), who
owned 45 percent, and Debra Al exander, who owned 10 percent.

They al so transferred their shares to MRDF sinultaneously with
M. Koblick s transfer.

Petitioners received $90,000 from MRDF i n exchange for the
45-percent interest in Seal odge transferred to MRDF by M.
Koblick. On their 1994 Form 1040, U.S. Individual |Inconme Tax
Return (Form 1040), petitioners clained that the fair nmarket

val ue of the stock in Seal odge donated to MRDF was $810, 000, and

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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that the resulting gift to MRDF was $720, 000 ($810, 000 gross
val ue of stock | ess $90,000 received from MRDF).

Petitioners attached to their 1994 inconme tax return a
| etter dated January 4, 1995, fromthe treasurer of MRDF to M.
Koblick and the two ot her sharehol ders of Seal odge. The NMRDF
letter confirmed the transfer of the MRDF shares and val ued those
shares based on a report of Edward M Geiger, a consulting
engineer. M. Ceiger’s report and another report prepared by
Thomas Ferguson were also attached to the 1994 return.

Petitioners clainmed charitable contribution deductions on
their Federal inconme tax returns for their donation of Seal odge

stock to MRDF as foll ows:

Year Amount.
1994 $55, 411
1995 71, 138
1996 65, 889
1997 103, 568
1998 357, 601
1999 66, 221

Petitioners tinely filed their Fornms 1040 for the cal endar
years 1998 and 1999 with the Internal Revenue Service in Atl anta,
CGeorgia, on August 13, 1999, and August 19, 2000, respectively.

Respondent determned in the notice of deficiency for 1998

and 1999 that petitioners owed deficiencies of $84,956 and
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$18, 204, respectively. The adjustnents to inconme for both years
resulted fromthe reduction of the clained deduction for the 1994
contribution of Seal odge stock from $720, 000 to $360, 000.
Seal odge
Seal odge was incorporated in Florida in July 1987.
Seal odge’ s stock was never publicly traded or listed on a public
exchange. Debra Al exander received her 10-percent interest in
Seal odge from WI|liam Al exander in Decenber 1990. This was the
sole transfer of Seal odge’s stock prior to the transfers of
Seal odge stock to MRDF on Decenber 19, 1994.
The byl aws of Seal odge restricted the transfer of the
corporation’s stock as foll ows:
a. Seal odge’ s stock was nontransferabl e through
sale or otherw se without the prior approval of the
cor poration;
b. Seal odge reserved the right to deny a
transfer of the corporation s stock; and
C. Seal odge reserved the right to purchase or
refuse to purchase the stock of any sharehol der who
desired to transfer his or her stock.
At all relevant tines, M. Koblick and Dr. Mnney were the
sole directors and officers of Seal odge. M. Koblick was the
presi dent and treasurer of Seal odge; Dr. Mnney was the

secretary.
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During the period January 1, 1990, through Decenber 31,
1994, Seal odge did not have any cashfl ow avail able to increase
equity, and Seal odge never paid a dividend. As of Decenber 19,
1994, Seal odge did not have any liabilities.

On or about August 7, 1987, Seal odge registered a trademark
with the U S. Patent and Trademark O fice for the nane “Jul es
Undersea Lodge”. This trademark expired on Septenber 26, 1994,
and was not renewed.

As of Decenber 19, 1994, Seal odge’ s assets consisted of:

(1) A subnersible barge known as “Jul es Undersea Lodge”; (2) a
command center; (3) two diving bells; and (4) other m scell aneous
equi pnent whose val ue was not of significance. A plan of
liquidation was in place on the valuation date so Seal odge’s
assets could be distributed to MRDF. Seal odge was |i qui dated as
of Decenber 31, 1994.

Jul es Under sea Lodge

Jul es Undersea Lodge was built in 1972 by Perry Submarine
Builders (Perry). It was originally named “La Chal upa” and was
constructed with private funds advanced by John Perry, the owner
of Perry. Operational funds for La Chal upa were provided by the
Government of Puerto Rico under the Puerto Rico Internationa
Under sea Laboratory program (PRINUL). The vessel was designed to
house researchers for a week or nore at a tinme at depths of up to

and not exceedi ng approximately 160 feet. During the early
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1970s, the vessel was subnerged off the coast of Puerto R co.
M. Koblick was involved as director of the PRINUL program during
the early-to-md portion of the 1970s. Eventually, by the md-
1970s, funding for the PRINUL program ceased, and John Perry
recl ai med the vessel. La Chalupa ended up in dry dock storage in
south Florida. During 1982, an individual, Russ Hobson,
undert ook extensive renovations of the vessel at a cost of
approxi mately $300,000. M. Hobson intended to use the vessel
for a sal vage operation in South Anrerica. M. Hobson |ater
becane financially inperiled and abandoned the project. In 1984,
M. Koblick and Dr. Mnney acquired the vessel fromthe Derecktor
@unnel | shipyard by payi ng $20, 000 towards an outstandi ng yard
bill. The vessel was then transferred to a corporate entity,
Jules Habitat, Inc. M. Koblick and Dr. Mnney were the
sharehol ders of Jules Habitat, Inc. M. Koblick and Dr. Monney
t oget her invested an additional $80,000 in 1986 into the project.

By the end of 1986, a total of $400,000 had been invested
into the renovation project (conprising $300,000 invested by M.
Hobson, $20,000 to acquire the vessel from Derecktor Gunnell, and
$80, 000 to convert the vessel into a habitat and acquire
operational systens). The collective renovations undertaken by
M. Hobson, M. Koblick, and Dr. Monney converted the vessel into

an undersea habitat or “lodge” with two suites and a conmon room
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There were a total of five beds in the habitat. The vessel was
rechri stened “Jul es Undersea Lodge” (JUL).

By the end of 1986, JUL was subnerged in a |lagoon |ocated in
Key Largo, Florida. JUL had its first overni ght guest by 1986.
By 1989, the vessel and its related equi pnent were transferred to
Seal odge.

The cost to build a vessel in accordance with the standards
of the Anerican Board of Shipping (ABS) and to have the vessel
certified by the ABS would be from 25 to 50 percent nore than the
cost to build the sane vessel w thout ABS certification.

JUL has never been certified by ABS.

JUL has been subject to a regul ar maintenance program but
t here have been no major renovations to it since 1986.

During the years prior to and following the contribution in
di spute, approxinmately 90 percent of JUL’'s usage was as an
undersea hotel. The remai ni ng use has been as a research
facility. The operation of JUL as an undersea hotel had net
operating | osses for the 4 years prior to the charitable
contribution ranging from $5,434 to $21, 067.

OPI NI ON

In this valuation dispute, the parties adopt very simlar
nmet hodol ogi es but use widely different estinates of the el enents
of the nethodol ogies they apply. Petitioners’ position presents

an internal inconsistency between the estimate of replacenent
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cost used by petitioners’ principal witness at trial and the
determ nation of replacenent cost used to estimate the donation
by MRDF which was attached to petitioners’ return for 1994 with a
letter fromMRDF to the donees. Qur discussion will start with
the role of replacenent cost in the parties’ nethodol ogies.

Petitioners’ expert at trial was Thomas Ferguson, a self-
descri bed mari ne surveyor. He valued JUL by starting with an
estimate of replacenent cost of $4.25 mllion. He then
determ ned that JUL had a useful life of 18 years fromits
“reoutfitted [sic] date in 1982 and sal vage val ue of $620, 000",
thus resulting in depreciation of $2,450,000 fromthe replacenent
cost of $4,250,000 and a fair market value of $1.8 mllion as of
Decenber 19, 1994. M. Ferguson’s original report was attached
to petitioners’ 1994 inconme tax return and reached the sane
conclusions as the report submtted at trial.

As stated previously, a letter to the donees of Seal odge
from VRDF, dated January 4, 1995, was also attached to the 1994
return. Referenced in this letter and al so attached to the 1994
return was a report prepared by Edward Geiger, a consulting
engineer. M. Ceiger’s report determ ned the value of JUL and
rel ated equi prment as $1.97 million based upon “the estimte cost

to replace this vessel.”?

2l nexplicably, petitioners argue on brief that this
i nformati on shoul d be ignored because M. Geiger’s report was not
(continued. . .)
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There is an obvious conflict between the use of $4.25
mllion as a replacenent cost by M. Ferguson and M. Ceiger’s
estimate of replacenent cost. However, M. Ferguson testified at
trial he was not nade aware of M. Geiger’s estimte when he
prepared his original report. There is an additional problem
with the $4.25 mllion figure. It was based on a letter from
Perry Qceanographi ¢ Foundation, a firmrelated to Perry, to M.
Fer guson dated Decenber 7, 1994. Perry’'s estimte was for an
ABS-certified vessel, which JUL was not. M. Ceiger had worked
for Perry and was famliar with JUL’s original construction. He
knew JUL was not ABS certified, and his estimate of $1.97 nmillion
is nmore accurate than the $4.25 million figure.

Respondent’ s val uation expert, M. Ceary, also determ ned
repl acenent cost and depreciated that cost to arrive at a val ue
for JUL. His replacenent cost estimate was $1.1 mllion, which
he reduced by 27 percent for inflation and further reduced for
depreciation to arrive at a value of $464,102. He al so used an
alternative nethod based upon JUL’s estinmated value in 1977 and
recormended a val ue of $367, 758.

Wi |l e expert opinions may assist in evaluating a claim we

are not bound by those opinions and may reach a deci sion based on

2(...continued)
admtted at trial. Petitioners are in error. The report was
stipulated as part of a joint exhibit (Ex. 3J), the 1994 incone
tax return, and ironically was admtted at petitioners’ urging
over respondent’s objections.
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our own analysis of all the evidence in the record. Helvering v.

Natl. Grocery Co., 304 U S. 282, 295 (1938); Estate of Newhouse

v. Comm ssioner, 94 T.C 193, 217 (1990). \Where experts offer

conflicting estimates of fair market value, we nust wei gh each
estimate by analyzing the factors they used to arrive at their

conclusions. Casey v. Conm ssioner, 38 T.C. 357, 381 (1962).

This Court may accept or reject the opinion of an expert inits
entirety, or we may be selective in the use of any portion.

Estate of Davis v. Conm ssioner, 110 T.C. 530, 538 (1998); Parker

v. Comm ssioner, 86 T.C 547, 562 (1986); Buffalo Tool & D e

Manuf acturing Co. v. Conm ssioner, 74 T.C. 441, 452 (1980).

We are not persuaded that M. Geary’s alternative nethod is
superior to the replacenent nethod, and we do not find the
repl acenent val ues used by either M. Ferguson or M. Ceary to be
the best estimate in the record. Rather, we find M. Ceiger’s
repl acenent cost to be the best starting point. His involvenent
with the construction of JUL and his background nake his estimte
the best choice to start the analysis. W then depreciate his
value as M. Ferguson testified he would do, had he been aware of
M. Ceiger’s report and selected his replacenent cost val ue.
This conputation yields a fair market value for JUL of

$1, 060, 000.
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Thi s does not end our analysis because JUL was owned by
Seal odge, and we nust determ ne the value of petitioners’ 45-
percent interest.

Mnority and Lack of Marketability Di scounts

Mnority discounts and discounts for |ack of marketability
are often discussed together, but they are distinguishable.

Estate of Murphy v. Commi ssioner, T.C Meno. 1990-472. Shares of

corporate stock which represent a mnority interest may be worth
| ess than a proportionate share of the value of the assets of the

corporation. |d. (citing Harwood v. Conmm ssioner, 82 T.C 239,

267-268 (1984), affd. w thout published opinion 786 F.2d 1174

(9th Cir. 1986)); Estate of Andrews v. Conm ssioner, 79 T.C 938,

957 (1982); Estate of Zaiger v. Conm ssioner, 64 T.C 927,

945-946 (1975). In Estate of Andrews v. Conm Ssioner, supra at

953, we noted the distinction between a mnority discount and
| ack of marketability discount:

The mnority sharehol der discount is designed to
reflect the decreased val ue of shares that do not
convey control of a closely held corporation. The |ack
of marketability discount, on the other hand, is
designed to reflect the fact that there is no ready
mar ket for shares in a closely held corporation.

Al t hough there may be sone overl ap between these two
di scounts in that lack of control nay reduce

mar ketability, it should be borne in mnd that even
controlling shares in a nonpublic corporation suffer
fromlack of marketability because of the absence of a
ready private placenent market and the fact that
flotation costs would have to be incurred if the
corporation were to publicly offer its stock. * * *
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We shall first address the mnority discount. A mnority
di scount is appropriate if the block of stock does not enjoy the

variety of rights associated with control. Estate of Andrews v.

Conmi ssi oner, supra at 953; Estate of Murphy v. Commi SSioner,

supra (citing Estate of Chenoweth v. Conmm ssioner, 88 T.C 1577,

1582 (1987)). Control neans that, because of the interest owned,
t he sharehol der can unilaterally direct corporate action, select
managenent, deci de the amount of distribution, rearrange the

corporation’s capital structure, and decide whether to |iquidate,

merge, or sell assets. Estate of Newhouse v. Conm ssioner, 94

T.C. 193, 251 (1990). Respondent’s experts testified about the
difficulties a 45-percent sharehol der would face in changi ng
Seal odge’ s corporate policies in view of its bylaws. However,
respondent’s experts al so pointed out the fact that petitioners’
interest in Seal odge had “swing vote” attributes and could be
joined with any of the two remaining bl ocks of stock to exercise
control in the corporation. W shall take these factors into
consi derati on.

Petitioners argue that since MRDF ultimately received
control of the stock in Seal odge, no discount is warranted.
Section 25.2511-1(a), G ft Tax Regs., explains that the gift tax
iIs an excise tax on the transfer and is not a tax on the subject
of the gift. Sec. 25.2511-2(a), G ft Tax Regs. Section

25.2511-2(a), Gft Tax Regs., provides:
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The gift tax is not inposed upon the receipt of the

property by the donee, nor is it necessarily determ ned

by the neasure of enrichment resulting to the donee

fromthe transfer, nor is it conditioned upon ability

to identify the donee at the tinme of the transfer.* * *
Therefore, in valuing the stock petitioners transferred, we do
not focus on what Seal odge actually received.

However, there is authority for us to take into
consideration that petitioners transferred their 45-percent
interest in Seal odge as part of a prearranged plan to transfer a

100- percent controlling interest in the conpany. In N_ Trust Co.

v. Comm ssioner, 87 T.C. 349 (1986), four shareholders agreed to

transfer each of their 25-percent noncontrolling interests in
their closely held corporation to certain long-termtrusts. The
t axpayers contended that the mnority discount should be 90
percent. However, the Court allowed only a 25-percent discount.
The Court determ ned that the taxpayers, by followng a
prearranged agreenent to transfer the shares sinultaneously,
“marched in | ockstep” and that “So marching, their position was
no different than that of a single mgjority shareholder.” 1d. at
388.

Here, we have a simlar situation where petitioners and the
two ot her sharehol ders of Seal odge had a prearranged plan to
transfer their mnority shares sinultaneously. Therefore, we

find that N. Trust Co. is instructive. G ven this determ nation

we believe respondent’s proposed figure of 22 percent is too
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high. In N_Trust Co., we allowed a 25-percent mnority discount

for a 25-percent voting interest in a corporation. |In this case,
we hold that a 10-percent discount is applicable, but a holding
of a 6-percent discount is sufficient to sustain the adjustnent
in the notice of deficiency. Therefore, we sustain respondent’s
adj ust nent wi t hout reaching the other argunents for discount
rai sed by respondent.
Concl usi on

After applying a mnority-position discount of 10 percent,
we would find that the 45-percent interest in Seal odge
transferred by M. Koblick had a value of $429,300 at the tine of
his gift of stock to MRDF. Therefore, the deduction val ue would
be $429, 300 | ess $90, 000 or $339, 300. Because the notice of
deficiency determ nes a higher value, we sustain that

determ nation and find that

Deci sion will be entered

for respondent.




