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CERBER, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for 2003, the taxable year in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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this opinion shall not be treated as precedent for any other
case. Respondent determned a $7,816 deficiency in petitioner’s
2003 Federal incone tax. The deficiency arises fromrespondent’s
di sal | owance of several deductions petitioner clainmd on his 2003
income tax return. Respondent, in his answer to petitioner’s
amended petition, asserted a $1,563.20 accuracy-rel ated penalty
under section 6662(a).

Respondent has conceded petitioner’s entitlenent to the
foll owi ng deductions: State and |ocal incone tax--$5,414; real
estate tax--%$2,986; hone nortgage interest--%$11, 308; other
expenses--$185, subject to the 2 percent of adjusted gross incone
(AG) limtation; and uni on and professional dues--$738, subject
to the 2 percent of AG limtation; and respondent has al so
conceded that the section 6662(a) accuracy-rel ated penalty does
not apply.

The foll owm ng deductions remain in controversy: Gfts to
charity--3$855; equipnent--%$224; unreinbursed enpl oyee expenses- -
$14, 308.

Backgr ound

Petitioner resided in Wsconsin at the time his petition was
filed. He worked for Northwest Airlines (Northwest) as an
aircraft mechanic for over 20 years. Petitioner’s residence was
close to Northwest’s M nneapolis, Mnnesota, hone base. During

2001 petitioner was Northwest’'s | ead nmechanic in Al aska, but he
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returned to M nneapolis during 2002. During 2003 Nort hwest
instituted a reduction-in-force, and on March 26, 2003,
petitioner was di splaced under a seniority systemfromhis
M nneapolis position to a position in Newark, New Jersey. This
seniority systemwas defined in the enploynment contract with
Nor t hwest .

Under the contract, if enployees were laid off, they could
use their seniority to gain placenent in a city where they were
nost senior. In effect, the use of the seniority systemin a
| ayoff situation had a “dom no effect” caused by the nost senior
person who had been laid off selecting another city where he was
nmost seni or and thereby displacing anot her enpl oyee and so on.
| f there had been soneone | ess senior in M nneapolis when
petitioner was laid off, he would have had the option to remain
in Mnneapolis. Because there was no | ess senior person in
Newar k, petitioner noved to Newark where his seniority permtted
himto work.

Under the circunstances, there was no way to determ ne the
length of tinme that petitioner would remain in Newark or any
other city. On April 2, 2003, petitioner was served w th anot her
reduction-in-force notice, but it was rescinded shortly
thereafter. On May 23, 2003, however, another reduction-in-force
was issued. A person from M nneapolis who was nore senior than

petitioner exercised his seniority to bunp petitioner in Newark
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and, in turn, petitioner exercised his seniority to bunp soneone
| ess senior, thereby noving to Philadel phia, Pennsylvani a.
Petitioner finished out 2003 in Phil adel phia, but there were
occasi ons where he was close to being bunped again. During the
period under consideration, Northwest laid off 2,700 peopl e,
i ncluding 110 | ead nechani cs, and those | ayoffs generated
petitioner’s nmovenent fromcity to city.

Petitioner remained in Philadel phia until February or March
2005 when anot her round of |ayoffs occurred. Subsequently, he
was forced to go to Houston, Texas, where he worked for 2-1/2
mont hs, and then he noved to Seattle, Washi ngton, where he
remai ned until the end of 2005. Throughout the |ayoffs and
“seniority noves” fromcity to city, petitioner has always
mai nt ai ned his house in the Mnneapolis area and consi dered that
hi s permanent residence. Wen petitioner was not working in
M nneapolis, he clained deductions for travel from M nneapolis to
his duty station and transportation fromwhat he considered his
tenporary residence to the airport where he worked.

For 2003 petitioner deducted $10,572 of “Unrei nbursed
Enpl oyee Busi ness Expenses” as follows: Standard autonobile
m | eage-%$3, 252; travel expense while away from hone--$4, 840;
neal s and entertai nment--%$2,480. Respondent disallowed the
entire anmount for failure to substantiate and/or otherw se neet

the requirenents of section 274(d). Petitioner prepared |ogs
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detailing the $10,572 of expenditures at the end of the year
2003.

Di scussi on

In general, the Comm ssioner’s determnations in a notice of

deficiency are presuned correct. Wlch v. Helvering, 290 U. S.

111, 115 (1933). In pertinent part, Rule 142(a)(1) provides the
general rule that “The burden of proof shall be upon the
petitioner”. In certain circunstances, however, if the taxpayer
i ntroduces credible evidence with respect to any factual issue
rel evant to ascertaining the proper tax liability, section 7491
pl aces the burden of proof on the Conm ssioner. Sec. 7491(a)(1);
Rul e 142(a)(2). Section 7491(a)(1l) applies only if the taxpayer
conplies with substantiation requirenents, maintains all required
records, and cooperates with the Conm ssioner’s requests for
W tnesses, information, docunents, neetings, and interviews.
Sec. 7491(a)(2). The record shows that petitioner did not conply
with the substantiation requirenents. In addition, no question
was raised by the parties as to the burden or proof or going
forward with evidence.

This Court has considered the deductibility of travel,
nmeal s, and | odgi ng expenses of simlarly situated Northwest
enpl oyees who were |ikew se bunped or displaced by |ayoffs and

downsi zing. See, e.g., Wasik v. Comm ssioner, T.C Meno. 2007-

148. The question that is decided in each of these cases is
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whet her the taxpayer was tenporarily away from home within the
meani ng of section 162.

A taxpayer may deduct such expenses while away from hone in
the pursuit of a trade or business. Secs. 162(a)(2), 262(a);

Commi ssioner v. Flowers, 326 U S. 465 (1946). The word “hone”

for purposes of section 162(a)(2) generally refers to the area of
a taxpayer’s principal place of enploynent, not the taxpayer’s

personal residence. Daly v. Conm ssioner, 72 T.C. 190, 195

(1979), affd. 662 F.2d 253 (4th Gr. 1981). There is an
exception to the general rule that a taxpayer’s tax hone is his
or her principal place of enploynent if the taxpayer’s enploynent

away fromhone is tenporary. Peurifoy v. Conm ssioner, 358 U. S

59, 60 (1958); Mtchell v. Conmm ssioner, T.C Menp. 1999-283.

Petitioner argues that his enploynent in cities other than
M nneapolis was tenporary under the union contract with Northwest
because he ultimately had a guaranteed position in M nneapolis
once his seniority situation was such that he could return. 1In
ot her words, he had a right to bunp | ess senior Northwest
enpl oyees in Mnneapolis, and Northwest could not defeat that
right by a new hire or transfer of an existing enployee with | ess
seniority. That aspect of the union contract, petitioner
contends, nmakes M nneapolis his tax honme, and his positions in

other cities are tenporary.
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We consider all of the facts and circunstances when

considering the situs of and/or whether a taxpayer has a tax

home. See Rev. Rul. 73-529, 1973-2 C. B. 37. A taxpayer nust

general ly have sone business justification to maintain a

resi dence, beyond purely personal reasons, so as to be entitled

to deduct expenses incurred while tenporarily away fromt hat

home. Hantzis v. Conm ssioner, 638 F.2d 248, 255 (1st Cr

1981), revg. T.C Meno. 1979-299; Bochner v. Conm ssioner, 67

T.C. 824, 828 (1977). |If a taxpayer has no busi ness connection
with the primary residence, it has been held that there is no
conpelling reason to maintain that residence and i ncur
substantial, continuous, and duplicative expenses el sewhere. See

Henderson v. Conm ssioner, 143 F.3d 497, 499 (9th Gr. 1998),

affg. T.C. Menp. 1995-559; Hantzis v. Conm ssioner, supra. In

that situation, the expenses incurred while tenporarily away from

that residence are not deductible. Hantzis v. Commi SSi oner,

supra; Bochner v. Conmi ssioner, supra.

Petitioner’s work situation before and during 2003 was such
that he was subject to being laid off because of Northwest’s
downsi zing. Although he was in no city for an extended peri od,
under the enploynent contract his choices were either to be laid
off and not work or to exercise his seniority and bunp an
enployee in a different city. Petitioner’s work situation was

i ndeterm nate, as he did not know when and if Northwest woul d
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continue to downsize and/or the length of tinme that he woul d
remain in any particular city where he had bunped a | ess senior
person. W recognize that petitioner maintained a home in the
M nneapolis area and he intended to use the ternms of the union
contract to return to Mnneapolis if his seniority was such that
he could. W are also synpathetic to petitioner’s situation, as
we recogni ze that he was forced to involuntarily nove fromcity
to city in order to continue earning a |living.

These circunstances, however, do not make M nneapolis
petitioner’s tax honme at the tinme that he chose to nove from
there in order to continue working for Northwest, albeit in
anot her city. When he noved from M nneapolis, his business ties
to that |ocation ended. The reality of petitioner’s situation
was that he did not know how |l ong he would be in any of the
cities in which he worked or where he would go next. Wth those
circunstances petitioner’s tine in any city could not be terned
“tenporary”, and there was no way to predict or know when he
could return to Mnneapolis under the seniority system

Al though petitioner’s situation is a hardship upon him
there is no statutory provision that provides relief for his
situation. Under established principles of tax |law, petitioner
was not “away from hone” during 2003, and we nust hold that he is

not entitled to deduct the $10,572 in travel and neal expenses.
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Wth respect to the remai ni ng enpl oyee business itens in
di spute, respondent determ ned that petitioner failed to
substantiate or to show the enpl oyee busi ness purpose of the
cl ai mred expenditures. See secs. 162, 212. Taxpayers are
required to maintain records sufficient to permt the
verification of inconme and expenses. Sec. 6001. As a general
rule, if the trial record provides sufficient evidence that the
t axpayer has incurred a deductibl e expense, but the taxpayer is
unabl e to adequately substantiate the precise anmount of the
deduction, the Court may estimte the anmount of the deductible
expense and allow a deduction to that extent. GCohan v.

Comm ssi oner, 39 F.2d 540, 543-544 (2d Gr. 1930). Such

estimates are to be made bearing heavily against the

t axpayer whose inexactitude in substantiating the anmount of the
expense is of his own nmaking. 1d. at 544. However, in order for
the Court to estinmate the anmount of an expense, the Court mnust

have sone basis upon which an estimte may be nmade. Vanicek v.

Comm ssioner, 85 T.C. 731, 742-743 (1985).

During 2003 petitioner purchased a device for $224 that
permtted his conputer to receive wreless Internet service.
During 2003 he lived in places where wireless Internet service
was avail abl e, and he used that service to check Northwest’s
postings of changes of post of duty because of seniority.

Petitioner also paid $312, during 2003, for an Internet service
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provider. Although petitioner has adequately substantiated these
expenditures and it was ordinary and necessary for himto keep
abreast of his work assignnents, sone portion of petitioner’s use
of the Internet was personal and not business related. On the
record before us, we find and hold that petitioner is entitled to
deduct $100 for 2003, and respondent is sustained on the
di sal | onance of the remai ning $436 ($224 plus $312 equal s $536,
| ess $100 equal s $436).

We find and hold that for 2003 petitioner is entitled to
deduct the follow ng anobunts as enpl oyee business-related itens:
$70 to maintain his nechanic’s |license; $156 for prescription
safety gl asses; $154 for steel-toed, special-soled boots that
remai ned at the work place because of acid and oil accunul ati on;
$1,022 for tools needed to properly performhis job; $92 for
transportati on between job and union neetings; $68.36 for a
w nter parka with the Northwest | ogo because such cl ot hing was
necessary but not provided by Northwest; and $822 for cl eaning
uni fornms provided by Northwest.

During 2003 petitioner attended church intermttently and
woul d make contributions on each such occasion. Petitioner
recorded the date and anobunt of each contribution on a cal endar
whi ch he used to assist in the preparation of his 2003 tax
return. He attended church on 24 occasions during 2003 and nade

contributions ranging from$10 to $50, for a total of $855 for
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the year. Based on the record, petitioner is entitled to deduct
$855 for contributions for 2003.
To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




