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MVEMORANDUM OPI NI ON

KROUPA, Judge: This matter is before the Court on

respondent’s notion for partial summary judgnment filed pursuant

to Rule 121.* W are asked to decide if petitioner Sanjay Kohl

Kohli) made an effective mark-to-narket election for the

IAIl Rule references are to the Tax Court Rules of Practice

and Procedure, and all section references are to the Internal
Revenue Code in effect for the year at issue, unless otherw se
i ndi cat ed.
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2000 taxabl e year under section 475(f). W hold that M. Kohl
did not make an effective election, and therefore we shall grant
respondent’s notion for partial summary judgnent.

Backgr ound

We recite uncontested facts admtted in the petition,
respondent’s notion, petitioners’ objection to respondent’s
notion and the supporting nmenorandum and in the exhibits
attached to these docunents. Petitioners resided in |India when
they filed the petition.

M. Kohli began working as a conputer scientist for
| nf ospace, a startup technology firm in 1996. He received
| nf ospace stock options as part of his conpensation package. M.
Kohl i began buying and selling securities while working at
| nf ospace and exerci sed sone of the options for Infospace stock
worth $17 million in 1999.

M. Kohli left Infospace in March 2000 to devote nore tine
to his securities activities? and exercised the remaining options
for approximately $55 mllion worth of Infospace stock. His
| nf ospace stock value declined dramatically by the end of 2000.
The total value of his remaining shares by year-end had pl unmeted
to alnpbst $9.5 mllion, a decrease of $45 mllion.

M. Kohli relied on the advice of a certified public

accountant (CPA) concerning all tax-related matters. H's CPA did

°The extent of his transactions in stock is left for |ater
factual devel opnent.
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not advise himor discuss with himthe tax ramfications of being
a full-tinme securities trader. Petitioners tinely filed a
Federal inconme tax return for 1999 but M. Kohli did not make any
el ection or attach any statenent.

M. Kohli hired a new CPA firmfor 2000. The new firm
i nformed himof the mark-to-market election for trading
activities. In April 2001 M. Kohli filed an election to use the
mar k-t o- mar ket accounting nmethod for the 2000 taxable year as
well as a request for an automatic extension of tinme to file the
return for 2000. He also filed a request for a private letter
ruling that he nmade a | ate but effective election of the mark-to-
mar ket accounting net hod for 2000.

M. Kohli reported $57 million as ordinary wage i ncone, nost
of which came fromthe exercise of the stock options in the
begi nning of 2000 before he | eft Infospace. He offset that
ordinary income by reporting a total ordinary |oss of
$60, 728, 125. 89 by using the mark-to-nmarket nethod of accounting
for 2000. This accounting nethod allowed himto claima
deduction for the unrealized decrease in the value of |nfospace
shares that he received fromexercising his stock options in
2000. M. Kohli also claimed over $1 nmillion in ordinary | osses
resulting fromthe sale of several thousand shares of stock in
2000. Petitioners did not file the return for 2000 until OCctober
15, 2001. Respondent thereafter denied M. Kohli’s request to

el ect the mark-to-market nethod of accounting for 2000.
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Respondent issued petitioners a deficiency notice for 2000
determ ning that the ordinary |l osses M. Kohli clainmed in 2000
were capital |osses because he had not nade an effective or
tinely mark-to-nmarket el ection under section 475(f).°3
Petitioners filed a tinely petition.

Respondent filed a notion for partial summary judgnment on
whet her M. Kohli made an effective mark-to-market election for
the 2000 tax year under section 475(f).

Di scussi on

Summary Judgnent St andard

We are asked to decide whether it is appropriate to grant
partial summary judgnment. Summary judgnent is intended to
expedite litigation and avoid unnecessary and expensive trials.

See, e.g., FPL G oup, Inc. & Subs. v. Conm ssioner, 116 T.C 73,

74 (2001). Either party may nove for sunmary judgnment upon al
or any part of the legal issues in controversy. Rule 121(a).

The Court may grant partial summary judgnment on a matter as to
which there is no genuine issue as to any material fact and a
deci sion may be rendered as a matter of law. See Rule 121(b);

Elec. Arts, Inc. v. Comm ssioner, 118 T.C 226, 238 (2002). W

concl ude that no genuine issue of material fact exists regarding

3Respondent al so determined alternatively that the | osses
were capital losses even if M. Kohli nmade an effective mark-to-
mar ket el ection because the securities trading activity was not a
trade or business. Wether M. Kohli’s activity constitutes a
trade or business is not before the Court in this notion; the
nmotion relates solely to the sec. 475 el ection.
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whet her M. Kohli made an effective mark-to-market election for
the 2000 tax year, and a decision may be rendered as a matter of
I aw.

General Rules of the Mrk-to-Market Accounti ng Met hod

We begin by describing the general rules of the nmark-to-
mar ket accounting nmethod. A taxpayer engaged in a trade or
busi ness as a securities trader may el ect to use the mark-to-
mar ket accounting nmethod to conpute gain or |oss on any security
hel d in connection with the trade or business. Sec.

475(f) (1) (A (1); see Knish v. Conm ssioner, T.C Meno. 2006-268;

Lehrer v. Conmi ssioner, T.C Meno. 2005-167, affd. 279 Fed. Appx.

549 (9th G r. 2008); Chen v. Conm ssioner, T.C Meno. 2004-132.

A securities trader electing mark-to-market recognizes an
ordinary gain or loss on all securities held in connection with
the securities trading business as if the securities were sold at
the end of the year for fair market value. Sec. 475(f)(1)(A(i).
Any gain or |oss nmust be taken into account that year. Sec.
475(f) (1) (A (1i). Conversely, a taxpayer may deduct the net |oss
only to the extent of any capital gain plus $3,000 if the

t axpayer does not properly elect to use the nmark-to-market

met hod. See secs. 165(a), (c), (f), 1211(b)(1); Knish v.

Conmi ssi oner, supra; Lehrer v. Conm ssioner, supra; Chen v.

Commi ssi oner, supra. A mark-to-market election may therefore be

advant ageous for a taxpayer who has incurred trading | osses,
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realized or unrealized, while di sadvantageous for a taxpayer who
has made tradi ng gains.

Mar k-t o- Mar ket El ection Procedures

Respondent asserts that M. Kohli’s mark-to-market election
was not timely. The Comm ssioner has set forth the procedures
for making a mark-to-market election. See Rev. Proc. 99-17,
1999-1 C. B. 503. A taxpayer nmust file a statenment electing the
mar k-t o- mar ket accounting nmethod no | ater than the due date for
the tax return for the year inmediately preceding the election
year. 1d. sec. 5.03, 1999-1 C.B. at 504-505. This statenent
must be attached to that return or to a request for an extension
of time to file that return. 1d. M. Kohli was therefore
required to make an el ection for 2000 by April 17, 2000, the due
date of the Federal income tax return for 1999, the year
precedi ng the year in which the election was to be effective.
Here, M. Kohli did not nake the election for 2000 until Apri
27, 2001, over 12 nonths | ate.

Applicability of the Substantial Conpliance Doctrine

M. Kohli admts not filing the mark-to-market election with
the return for 1999 but cites the “substantial conpliance
doctrine” to validate his election. Courts have held that a
securities trader failed to make an el ection under section 475
where the trader did not follow the election requirements of Rev.

Proc. 99-17, supra. Kantor v. Commi ssioner, T.C Meno. 2008-297;

see Knish v. Commi ssioner, supra; Acar v. United States, 98 AFTR
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2d 2006- 6296, 2006-2 USTC par. 50,529 (N.D. Cal. 2006), affd. 545
F.3d 727 (9th Gr. 2008). M. Kohli clainms to have substantially
conplied with the election rules by filing a |ate el ection
i mredi atel y upon di scovering that an el ection could convert
capital losses to ordinary | osses.

We find that the substantial conpliance doctrine* has no
pl ace in determ ning whether a tinely el ection has been made.
Rev. Proc. 99-17, supra, fixes a deadline by which the election
must be nmade, a deadline that M. Kohli mssed. M. Kohli failed
to properly submt an election wwth the return for 1999 and did
not make an election until over 12 nonths later. Accordingly, no
formul ati on of the substantial conpliance doctrine would entitle
M. Kohli to relief.

Availability of Section 9100 Reli ef

M. Kohli also clains he is entitled to relief under section
301.9100-3, Proced. & Adm n. Regs. (section 9100 relief). W
di sagree. A taxpayer nmay seek section 9100 relief for a late
mar k-t o-market election if certain conditions are satisfied. The

Comm ssioner grants a request for section 9100 relief if the

“The substantial conpliance doctrine is a narrow equitable
doctrine that courts use to avoid taxpayer hardship if the
t axpayer establishes that he or she intended to conply with a
provi sion, did everything reasonably possible to conply with the
provi sion, but did not conply with the provision because of a
failure to neet the provision's specific requirenents. Sanueli
v. Comm ssioner, 132 T.C. __ , _ (May 18, 2009) (slip op. at
14-15); see also Sawer v. County of Sonoma, 719 F.2d 1001, 1007-
1008 (9th G r. 1983); Fischer Indus., Inc. v. Conm ssioner, 87
T.C. 116, 122 (1986), affd. 843 F.2d 224 (6th Cr. 1988).




- 8-
t axpayer establishes that he or she acted reasonably and in good

faith and the grant of relief will not prejudice the Governnent’s
interests. Sec. 301.9100-3(a), Proced. & Adm n. Regs.; see Vines

v. Comm ssioner, 126 T.C. 279 (2006). A taxpayer requesting

section 9100 relief should submt evidence, including affidavits,
supporting his or her claim Sec. 301.9100-3(e), Proced. &
Adm n. Regs.

A taxpayer is deened not to have acted reasonably and in
good faith if the taxpayer uses hindsight in requesting relief.
Sec. 301.9100-3(b)(3)(iti), Proced. & Adm n. Regs. The
Comm ssioner ordinarily will deny relief if specific facts have
changed since the due date for making the election that nmake the
el ection advantageous to a taxpayer. 1d. Here, respondent
determined in the private letter ruling that M. Kohli “failed to
denonstrate unusual and conpelling circunstances * * * to
overcone the presunption of prejudice to the Governnent’s
interests.” Priv. Ltr. Rul. 2002-09-052 (Mar. 1, 2002).

Respondent argues M. Kohli has not acted reasonably and in
good faith because he used hindsight in requesting relief. W
agree. W find no difference between this case and nunerous
cases where reasonabl eness and good faith were | acki ng when a
taxpayer attenpted to make a mark-to-market election at |east 12
nmonths | ate to convert capital l|osses into ordinary |osses while

continuing to trade. See Knish v. Comm ssioner, T.C Meno 2006-

268; Acar v. United States, supra.
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We also reject M. Kohli’s argunment that this case is
identical to the sole case in which we ruled that the taxpayer

acted reasonably and in good faith. Vines v. Conm ssioner,

supra. M. Kohli needed to make the election for the nmark-to-
mar ket accounting nmethod by April 17, 2000, without regard to
extensions. Unlike the taxpayer in Vines who filed the election
only two nonths late, M. Kohli elected the mark-to-narket
accounting nethod 12 nonths after the election filing due date.
Mor eover, the taxpayer in Vines conducted no trading activities
and incurred no | osses between the due date of the election and
the date on which the taxpayer filed it. In contrast, M. Kohl
clains | osses for events that occurred well after the election
due date. M. Kohli’s use of the year-end values to determ ne
| osses under the mark-to-market nmethod necessarily recognizes the
changes in market value that occurred after the el ection due date
of April 17, 2000. This is yet one nore exanple of a taxpayer
usi ng hindsight to nake the mark-to-market election when it is
nost advant ageous. Accordingly, we find M. Kohli has not acted
reasonably and in good faith and does not qualify for section
9100 relief.
Concl usi on

We conclude as a matter of law that M. Kohli failed to nmake
an effective mark-to-market el ection under section 475(f) for
2000. Accordingly, we shall grant respondent’s notion for

partial summary judgnent.
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To reflect the foregoing,

An appropriate order wll

be issued.



