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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the years at issue. The decision to
be entered is not reviewable by any other court, and this opinion

shoul d not be cited as authority.
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Respondent determ ned deficiencies in petitioners' Federal
i ncome taxes of $5,404 for 1996, $5,978 for 1997, and $2,478 for
1998. The issue for decision is whether Brenda Konchar
(petitioner) conducted her Mary Kay Cosnetics distribution
activity with the intent to earn a profit, and if so, whether she
has substantiated that she incurred ordinary and necessary
busi ness expenses.
Sone of the facts have been stipulated and are so found.
The stipulation of facts and the exhibits received in evidence
are incorporated herein by reference. At the tinme the petition
was filed, petitioners resided in Hobart, I|ndiana.

Backgr ound

During the years at issue petitioners had four m nor
children all of whomlived with themat home. M. Konchar worked
full time in construction. 1In 1996 and 1997, petitioner worked
about 17 hours a week at a Montgonery Ward departnent store as a
furniture sal esperson. Petitioner changed her place of work to
the nen's fragrance departnent of a May departnent store for
about a nonth, full time during the Christmas season of 1998.

In May of 1996, petitioner joined Mary Kay Cosnetics as an
"I ndependent Beauty Consultant”. Before 1996, petitioner's
sister was a Mary Kay consultant. \Wen petitioner becane a
consultant in 1996, she took over 12 of her sister's custoners

consisting of famly nenbers and friends.
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During the subject years, three of petitioner's custoners
lived in Pennsylvania, two lived in Florida, and seven lived in
Texas. In addition, all of petitioner's extended famly live in
those three States, including her parents, who live in San
Ant oni 0, Texas.

Petitioner owned a Dodge Caravan that she used in her Mary
Kay activity. For the year 1996 she maintained a mleage |log for
her use of the Caravan. The |og consisted of a notebook
cont ai ni ng dates, odoneter readings, and daily m | eage driven.
During 1996 petitioner, acconpani ed by her children and sonetines
her husband, nade several trips to Pennsylvania, Dallas and San
Antoni o, Texas, and Florida. She recorded the trips in her |og
and deducted the m | eage on the Schedule C, Profit or Loss From
Busi ness, attached to her 1996 Federal inconme tax return.
Petitioner did not produce any log for 1997 or 1998, nor did she
provi de substantiation for Schedul e C expenses in those years.
Petitioner did not nmaintain a separate checking account for her
Mary Kay activity for any year.

Petitioner reported returns and al |l owances plus cost of
goods sold (COGS) in excess of gross receipts on Schedule C for
1996 and 1997 for her Mary Kay activity. For 1998 petitioner
reported gross incone, gross receipts exceeding returns and
al  ownances plus COGS, of $438. Net reported business |osses for

the 3 years were $19, 300, $21, 308 and $9, 132. Included in
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petitioner's business expense deductions are autonobile and
travel, and neals and entertai nment expenses of over $10, 000 for
1996 and 1997 and over $7,000 for 1998.

The parties agree that petitioner did not assess the
profitability of her Mary Kay activity and did not anal yze any
records to determ ne whether she could inprove her Mary Kay
profitability.

Respondent determ ned that petitioner did not conduct her
Mary Kay activity with the honest objective to nmake a profit and
that if she did so conduct her activity, she has failed to
substanti ate sone of her business expenses for 1996 and has
failed to substantiate any of her business expenses for 1997 and
1998.

Di scussi on

Because petitioner failed to neet the requirenents of
section 7491(a)(2), the burden of proof does not shift to
respondent in this case.!

Section 183(a) generally provides that if an activity
engaged in by an individual is not entered into for profit, no

deduction attributable to the activity shall be allowed, except

1Sec. 7491 is effective with respect to court proceedi ngs
arising in connection with exam nations by the Conm ssi oner
comencing after July 22, 1998, the date of its enactnent by the
I nt ernal Revenue Service Restructuring and Reform Act of 1998,
Pub. L. 105-206, sec. 3001(a), 112 Stat. 726.
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as otherwi se provided in section 183(b).2 An "activity not
engaged in for profit" neans any activity other than one for
whi ch deductions are all owabl e under section 162 or under
paragraph (1) or (2) of section 212. Sec. 183(c).

Deductions are all owed under section 162 for the ordinary
and necessary expenses of carrying on an activity that
constitutes the taxpayer's trade or business. Deductions are
al l oned under section 212 for expenses paid or incurred in
connection wth an activity engaged in for the production or
col l ection of income, or for the managenent, conservation, or
mai nt enance of property held for the production of incone. Wth
respect to either section, however, the taxpayer nust denonstrate
a profit objective for the activity in order to deduct associ ated

expenses. See Jasionowski v. Conmm ssioner, 66 T.C 312, 320-322

(1976); sec. 1.183-2(a), Incone Tax Regs. The profit standards
applicable for section 212 are the sane as those used for section

162. See Agro Science Co. v. Comnmi ssioner, 934 F.2d 573, 576

(5th Gr. 1991), affg. T.C. Menp. 1989-687; Antoni des V.

Conm ssi oner, 893 F.2d 656, 659 (4th Cr. 1990), affg. 91 T.C

2Sec. 183(b)(1) permts a deduction for expenses that are
ot herwi se deductible without regard to whether the activity is
engaged in for profit, such as personal property taxes. Sec.
183(b)(2) permts a deduction for expenses that woul d be
deductible only if the activity were engaged in for profit, but
only to the extent that the gross inconme derived fromthe
activity exceeds the deductions allowed by sec. 183(b)(1).
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686 (1988); Allen v. Comm ssioner, 72 T.C. 28, 33 (1979); Rand v.

Comm ssioner, 34 T.C. 1146, 1149 (1960).

Whet her the required profit objective exists is to be
determ ned on the basis of all the facts and circunstances of

each case. See Hirsch v. Comm ssioner, 315 F.2d 731, 737 (9th

Cr. 1963), affg. T.C. Meno. 1961-256; Golanty v. Conm Ssioner,

72 T.C 411, 426 (1979), affd. w thout published opinion 647 F.2d
170 (9th Cr. 1981); sec. 1.183-2(a), Incone Tax Regs. Wile a
reasonabl e expectation of profit is not required, the taxpayer's

obj ective of making a profit nust be bona fide. See Elliott v.

Commi ssioner, 84 T.C 227, 236 (1985), affd. w thout published

opinion 782 F.2d 1027 (3d Gr. 1986). In making this factual
determ nation, the Court gives greater weight to objective
factors than to a taxpayer's nmere statenent of her intent. See

| ndep. Elec. Supply, Inc. v. Comm ssioner, 781 F.2d 724 (9th Cr

1986), affg. Lahr v. Comm ssioner, T.C Meno. 1984-472; Dreicer

v. Conmm ssioner, 78 T.C. 642, 645 (1982), affd. w thout published

opinion 702 F.2d 1205 (D.C. Cr. 1983); sec. 1.183-2(a), I|ncone
Tax Regs.

Section 1.183-2(b), Inconme Tax Regs., sets forth nine
nonexcl usive factors that should be considered in determ ning
whet her a taxpayer is engaged in a venture with a profit
objective. They include: (1) The manner in which the taxpayer

carried on the activity; (2) the expertise of the taxpayer or her
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advisers; (3) the time and effort expended by the taxpayer in
carrying on the activity; (4) the expectation that the assets
used in the activity may appreciate in value; (5) the success of
the taxpayer in carrying on other simlar or dissimlar
activities; (6) the taxpayer's history of inconme or loss with
respect to the activity; (7) the anount of occasional profits
that are earned; (8) the financial status of the taxpayer; and
(9) whether elenents of personal pleasure or recreation are
i nvol ved.

No single factor is controlling, and we do not reach our
decision by nerely counting the factors that support each party's

position. See Dunn v. Comm ssioner, 70 T.C 715, 720 (1978),

affd. 615 F.2d 578 (2d Cr. 1980); sec. 1.183-2(b), Incone Tax
Regs. Rather, the relevant facts and circunstances of the case

are determ native. See Golanty v. Conm ssioner, supra at 426

After considering all the factors, we agree with respondent
that petitioner did not have an actual and honest objective of
making a profit fromher Mary Kay activity.

Petitioner did not carry on the activity in a businesslike
manner. See sec. 1.183-2(b)(1), Incone Tax Regs. She nmaintai ned
no separate checking account for her business and no business
records, except for the autonobile m|eage |og for 1996.

According to her Schedule C, petitioner's returns and

al l omances and COGS exceeded her gross receipts for two of the
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tax years at issue, an indication that the activity was not

conducted with a profit objective. See Theisen v. Conmm ssioner,

T.C. Meno. 1997-539. Wien questioned at trial about this fact,
she could not explain it. Petitioner did not seemto understand
that it suggests here that she was selling her products at or
near cost.

Petitioner's Mary Kay activity had a substantial conponent
of personal pleasure. See sec. 1.183-2(b)(9), Incone Tax Regs.
Petitioner's custoners appear to have been nostly famly and
friends. She traveled, with her children and sonetines her
husband, as far as Pennsyl vania, Florida, and Texas to conduct
her Mary Kay activity. As a result, she and her famly were able
to see her parents, her sister, and other relatives and friends.

The expertise of the taxpayer or her advisers is a factor to
be considered. See sec. 1.183-2(b)(2), Income Tax Regs. There
is no evidence in the record of petitioner's prior experience
operating her own business. Petitioner has provided no evidence
that, before she commenced her Mary Kay activity in 1996, she
sought to consult soneone who coul d have provi ded an objective
opi ni on on the advantages and di sadvant ages of conducting a Mary
Kay di stri butorship.

There coul d have been no expectation that the assets
petitioner used in the Mary Kay activity would appreciate in

value. See sec. 1.183-2(b)(4), Incone Tax Regs. Al though



- 9 -
petitioner testified that she hoped to devel op a custoner base,
she did not explain how she would realize a profit fromsuch a
custoner base aside fromselling Mary Kay products.

Anot her inportant factor is that there is no indication that
petitioner had any chance of ever recovering the | osses she

suffered. See Bessenyey v. Conmmi ssioner, 45 T.C. 261, 274

(1965), affd. 379 F.2d 252 (2d CGr. 1967); sec. 1.183-2(b)(6),
| ncone Tax Regs. Petitioner's Mary Kay activity has shown | arge
net | osses in each of the years at issue. Moreover, petitioner
agreed with respondent that she did not assess the profitability
of Mary Kay or analyze any Mary Kay records to determ ne whet her
she could inprove her profitability. This suggests that making a
profit was not the primary objective of the Mary Kay activity.

Petitioners have substantial inconme from sources other than
petitioner's Mary Kay activity. The Mary Kay expense deducti ons
sheltered that incone to a large degree. Only the significant
salary of M. Konchar enabled petitioner to incur the | osses
generated by her Mary Kay activity.

The Court has considered the remaining factors and finds
them ei ther neutral or unhel pful to petitioner.

The Court finds that petitioner did not engage in her Mary
Kay activity with the actual and honest objective of making a
profit. Petitioner's Schedules C for her Mary Kay activity

indicate that she is not entitled to claimany deductions
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"ot herw se al |l owabl e" under section 183(b)(1). Because
petitioner reported no gross incone fromher Mary Kay activity
for 1996 and 1997, she is not entitled to any deducti ons under
section 183(b)(2) for those years.

For 1998 petitioner reported gross incone of $438, and her
deductions for that year are limted to that anount. 1d.
Respondent, however, determ ned that petitioner did not
substantiate any of her expenses for the year, and petitioner
produced no such evidence at trial. Petitioner is therefore not
entitled to any deductions for her Mary Kay activity for 1998.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




