T.C. Meno. 2005-244

UNI TED STATES TAX COURT

ERNEST |. KORCHAK, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 22105-03. Fil ed Cctober 18, 2005.

Robert T. Connors, for petitioner.

Janmes Brian Uie and Gerald A. Thorpe, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

MARVEL, Judge: Respondent determ ned additions to
petitioner’s Federal incone tax for 1982 of $7,019. 40 under
section 6653(a)(1),! of an anpbunt equal to 50 percent of the

i nterest due on a $140, 388 under paynent under section

IAIl section references are to the Internal Revenue Code in
effect for the year in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.
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6653(a)(2),2 and of $34,322.10 under section 6659.% Respondent
al so determned that interest on the $140, 388 underpayment mnust
be assessed at 120 percent of the statutory rate under section
6621(c).*

The issues for decision are: (1) Wiether petitioner is
liable for the additions to tax under section 6653(a)(1l) and (2);
(2) whether petitioner is liable for the addition to tax under
section 6659; (3) whether we have jurisdiction to decide if

petitioner is liable for additional interest® under section

2Respondent concedes that the notice of deficiency
incorrectly refers to sec. 6653(a)(1) and (2) as sec.
6653(a) (1) (A) and (B)

3Sec. 6659 was repeal ed by the Omi bus Budget Reconciliation
Act of 1989 (OBRA), Pub. L. 101-239, sec. 7721(c)(2), 103 Stat.
2399, effective for tax returns due after Dec. 31, 1989, OBRA
sec. 7721(d), 103 Stat. 2400. The repeal does not affect this
case.

4Sec. 6621(c) was repeal ed by OBRA sec. 7721(b), 103 Stat.
2399, effective with respect to returns due after Dec. 31, 1989,
OBRA sec. 7721(d). The repeal does not affect this case.

°I'n this opinion, the term“additional interest” nmeans the
interest prescribed by sec. 6601, with the rate of interest
increasing to 120 percent of the underpaynent rate under sec.
6621(c). White v. Comm ssioner, 95 T.C 209, 214 (1990).
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6621(c); and (4) if we have jurisdiction to decide a taxpayer’s
liability for additional interest under section 6621(c), whether
petitioner is liable for additional interest under section
6621(c).°

FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.

The stipulation of facts is incorporated herein by this
reference. Petitioner resided in Bryn Maw, Pennsyl vania, when
his petition in this case was fil ed.

The Pl astics Recycling Transactions

This case is part of the Plastics Recycling group of cases.
The additions to tax and interest arise fromthe disall owance of

a loss, an investnent credit, and an energy credit clainmed by

®Petitioner also claimed in his petition that “The
deficiencies as determ ned by the Conm ssioner are in incone
taxes for the cal endar year 1982 in the anmount of $140, 388. 00 of
whi ch at | east $37,500.00 are in dispute.” The $140, 388,
however, represents petitioner’s allocable share of the
adj ustmrents respondent nade to the itens on Madi son Recycling
Associ ates’ (Madison) Federal income tax return for 1982, and the
notice of deficiency reflects only additions to tax under secs.
6653(a) (1) and (2) and 6659 and increased interest under sec.
6621(c). Petitioner did not dispute the $140,388 at trial or on
brief, and we consider this argunent abandoned. See Leahy v.
Conmm ssi oner, 87 T.C. 56, 73-74 (1986).

Petitioner also clained in his petition that respondent did
not issue the required notices in connection with the
partnershi p-1evel proceeding. See sec. 6223. Petitioner has not
pursued this issue at trial or on brief, and we consider it
abandoned. See Leahy v. Conm ssioner, supra.
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petitioner with respect to a partnership known as Madi son
Recycling Associ ates (Madison).’” For a detailed discussion of
the transactions involved in the Plastics Recycling cases, see

Provi zer v. Comm ssioner, T.C Meno. 1992-177, affd. per curiam

wi t hout published opinion 996 F.2d 1216 (6th Cr. 1993). The
parties have stipulated that the underlying transactions in this
case are substantially simlar to the transactions in Barlow v.

Commi ssioner, T.C Meno. 2000-339 (where we found that the

underlying transactions at issue were substantially identical to
the transactions in Provizer), affd. 301 F.3d 714 (6th G

2002), and Provizer v. Conm Ssioner, supra.

In a series of simultaneous transactions, Plastics

| ndustries Goup, Inc. (Pl), sold® four Sentinel EPS Recycl ers?®

‘Madi son was fornmed on Cct. 1, 1982, by Richard Roberts (M.
Roberts), as general partner, and Denise Sausa, as |limted
partner, and sold 18 |imted partnerships at $50,000 per unit.

8Terns such as “sale” and “lease”, as well as their
derivatives, are used for convenience only and do not inply that
the particular transaction was a sale or |ease for Federal tax
purposes. Simlarly, terns such as “joint venture” and
“agreenent” are also used for convenience only and do not inply
that the particul ar arrangenent was a joint venture or agreenent
for Federal tax purposes.

°Senti nel EPS Recyclers were used in a process designed to
transform scrap polystyrene into resin pellets that could be sold
on the open nmarket.

Al t hough the transactions in Provizer v. Conmm ssioner, T.C
Meno. 1992-177, affd. per curiamw thout published opinion 996
F.2d 1216 (6th Cr. 1993), involved Sentinel EPE (expanded
pol yet hyl ene) Recyclers, the recycling partnerships that |eased
both the Sentinel EPS and Sentinel EPE Recyclers are

(continued. . .)
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(recyclers) to Ethynol Cogeneration, Inc. (EC), for $1,520, 000
each. ECI paid for the recyclers with $481, 000 cash and a 12-
year nonrecourse prom ssory note in the anount of $5,599, 000,
whi ch was secured by a lien on the four recyclers.

ECI simultaneously resold the four recyclers to F&G
Equi pment Corp. (F&3S for $1, 750,000 each. F&G paid for the
recyclers with $553,000 cash and a 12-year promi ssory note in the
anount of $6, 447,000, 80 percent of which was nonrecourse. The
nonr ecourse portion of the note was senior to the recourse
portion, and the note was secured by a second |lien on the four
recycl ers.

F&G si nmul t aneously | eased the four recyclers to Madi son, and
Madi son simultaneously entered into a joint venture agreenent
with PI and Resin Recyclers, Inc. (RRI), to place the recyclers
with end users. Under the joint venture agreenent, which was to
| ast 9-1/2 years, Madison received a fixed, nonthly joint venture
fee equal to the nonthly | ease paynent made to F&G  The fi xed
monthly joint venture fee al so equal ed the paynents both F&G and

ECI were obligated to make under their respective prom ssory

°C...continued)
substantially identical. W shall refer to both Sentinel EPS and
Sentinel EPE Recyclers as “recyclers”. See Cohen v.
Commi ssioner, T.C Menp. 2003-303; Barlow v. Conmm ssioner, T.C
Meno. 2000-339, affd. 301 F.3d 714 (6th G r. 2002); Davenport
Recycling Associates v. Conmm ssioner, T.C Menp. 1998-347, affd.
220 F. 3d 1255 (11th G r. 2000); see also Gottsegen v.
Comm ssioner, T.C Meno. 1997-314 (involving both EPE and EPS
recyclers).
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notes. In connection with these arrangenents, Pl, ECl, F&G RR
and Madi son entered into offset agreenents so that the foregoing
paynments were bookkeeping entries only and were never in fact
pai d. 1°

Petitioner’'s Educati on and Prof essi onal Experience

In 1957, petitioner graduated fromthe University of
Mel bourne with a bachelor’s degree in chem cal engineering.
Petitioner worked for 2 years at Inperial Chem cal Industries
(Imperial) in Australia and New Zeal and as a research post
engi neer. Petitioner worked on recycling and waste treatnent
projects while at Inperial; his first project there involved
experinmental work regarding the waste treatnent of an aqueous
wet | and streamfroma chemcal plant. Petitioner also
participated in projects at Inperial that involved the treatnent
of internal streans for recycling.

In 1964, petitioner received a master’s degree and a Ph.D
degree in chem cal engineering fromthe Massachusetts Institute
of Technology (MT). Wiile at MT, petitioner worked
intermttently for Monsanto Research Corp. (Monsanto) in Everett,
Massachusetts. At Monsanto, petitioner perfornmed experinental

work on the treatnment of waste products froma pol yphenol

The parties have stipulated that the rel ationshi ps between
Madi son’ s general partner and the sharehol ders and officers of
Pl, ECI, F&G and RRI are the sane as those described in Barl ow
v. Conm ssioner, supra.
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process!! and created cost estimates relating to the waste
treatment project.

After graduating fromMT, petitioner worked for the
Scientific Design Corp. (SDC), a subsidiary of The Hal con SD
G oup, Inc. (Halcon), for 22 years. Petitioner worked as a
research engineer while at SDC, and his duties included
perform ng experinental work, evaluating the experinental work,
using the evaluations for prelimnary design plans, and
determning prelimnary investnent costs and operation costs.
When val ui ng equi prrent for SDC, petitioner initially sketched out
a general outline of what equi pnent he thought woul d be required
for a project and its installation costs, guessing at the cost.
| f the project appeared viable, petitioner used cost estimators
whose job it was to develop a nore detailed cost picture and to
refine the cost estimates. During 1982, petitioner was SDC s
presi dent of research and devel opnment.

While at SDC, petitioner participated in a joint venture
with Arco Chem cal Co. (Arco), called Opstrand Corp. (Opstrand).

The venture was based on petitioner’s first project at SDC and

1petitioner described the “pol yphenol process” as foll ows:

Pol yphenol s were used as cool ants for nuclear reactors,
and as these cool ants pass through the reactors, they
are exposed to quite high tenperatures and degrade to a
certain extent unless they form higher polyners, which
what we did with themis really to hydrogenate so they
coul d basically break them down again into | ower

nmol ecul ar pol yphenol s which could be reused in the
process.
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was dependent on internal recycling. The nature of the recycle
streamwas relevant to the economcs of the project. The
recycling process oxidi zed et hyl benzene and propyl ene to produce
propyl ene oxide as the main product, and dehydrogenat ed

met hybenzyl al cohol to produce styrene, the nononer of

pol ystyrene, as a secondary product. SDC perfornmed nost of the
technical work for the Opstrand venture, and Arco was responsible
for the financing.

Petitioner’'s I nvestnent History

Bef ore 1980, petitioner’s investnent portfolio consisted of
st ocks and bonds. In 1980, petitioner becane a client of Marcus
V. Cole (M. Cole), a financial adviser for Merrill Lynch. In
1980, petitioner also purchased rental property on Hilton Head
| sl and.

Petitioner’s inconme increased significantly from 1980 to
1981 because of a $1 million bonus. After he received the $1
mllion bonus, petitioner diversified his investnments. During
1981, petitioner invested in several limted partnerships,
including at |least three oil and gas partnerships. Petitioner
recei ved docunments related to the oil and gas investnents, but he
di d not have anyone el se review them During 1981, petitioner
al so invested in a bus rental activity. Petitioner incurred
| osses as a result of the oil and gas investnents and the bus and

property rental activities.
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Petitioner’'s Introduction to Madi son

In 1982, petitioner continued to be enployed by and receive
wages from Hal con. During 1982, petitioner knew that his incone
for that year woul d be substanti al

Al so during 1982, M. Cole joined the staff of Hamlton
Gegg & Co. (HX®C), a personal financial planning firm After
joining HG&C, M. Cole proposed the Madi son investnent to
petitioner in part because M. Cole thought it would appeal to
petitioner given his background.

On or about Decenber 6, 1982, petitioner becane a client of
H&&C. Hamlton S. Gegg Il was the chairman and chi ef executive
officer of H&&C. Ham lton G egg Securities Corp. (HGSC), an SEC
regi stered broker/dealer, and Ham lton G egg Capital Corp.
(HGCC), an SEC registered investnent adviser, were affiliated
with H&C 2 M. Cole was petitioner’s financial adviser and

primary contact person at HGC during 1982.

20n or about Dec. 6, 1982, petitioner received and revi ened
a docunent entitled “Ham |ton G egg & Conpany, Inc. SEC/ ADV
Brochure”. The brochure informed petitioner that when an HGEC
client’s financial situation warranted advice concerning
securities or private placenent investnents, HGXC would rely upon
t he advi ce of HGCC and HGSC and that such advice from an
affiliated conpany woul d be disclosed to the client. The
brochure al so infornmed petitioner that HGSC was owned by the
Gegg Goup, Inc., that Hamlton S. Gegg Il and the officers of
H&C were dually registered as investnent adviser agents with
HGC and as registered representatives of HGSC, that proper
di scl osure was given to the client when an agent was acting in
dual capacity, and that all of the affiliated subsidiaries shared
sone principals and enpl oyees with HGC
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The Private O fering Menorandum

On or about Novenber 24, 1982, petitioner received Madison’s
private offering nmenorandum (POM) and an acconpanyi ng cover
menmor andum from M. Cole. The POM i nforned potential investors
t hat Madi son’ s busi ness woul d be conducted in accordance with the
pl astics recycling transactions descri bed above. The POM al so
stated that

The [partnership] Units are being offered through * * *

[ HGSC] as Pl acenent Agent on a best efforts basis.

* x * THGSC] wll be paid a selling conm ssion equal to

10% of the per Unit offering price for each Unit sold.

This selling comm ssion may al so be paid to other

qgual i fied broker-dealers as selling agents for each

Unit sold by them
Additionally, the POMIisted significant business and tax risk
factors associated with an investnent in Madison. Specifically,
the POM warned: (1) There was a substantial |ikelihood of an
audit by the Internal Revenue Service (IRS); (2) the IRS may
chal | enge the purchase price of the recyclers to be paid by F&G
to ECl as being in excess of the recyclers’ fair market val ue;
(3) the partnership had a limted operating history; (4) the
general partner had Iimted experience in marketing recycling or
simlar equipnment; (5) the [imted partners would have no control
over the conduct of the partnership’ s business; (6) there was no
established market for the recyclers and they had no history of

commercial use; (7) patent protection would not be sought for the

recyclers; (8) there were no assurances that market prices for
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virgin resin would remain at then-current prices per pound or
that the recycled pellets would be as narketable as virgin resin
pellets; and (9) certain potential conflicts of interest existed.
The POM al so stated on its first page that “TH S OFFERI NG
| N\VOLVES A H GH DEGREE OF RI SK” and repeatedly urged potenti al
i nvestors to seek i ndependent advice and counsel before investing
i n Madi son.

The POM stated that the projected tax benefits for the
initial year of investrment for an investor contributing $50, 000
woul d include investnment and energy tax credits in the aggregate
anount of $77,000, plus tax deductions in the anount of $38, 610.
The POM al so stated that, assum ng each recycler processed an
average of 1,872,000 pounds of polystyrene scrap per year and
the market price of virgin pellets increased approximtely 11
percent annually over the termof the venture, the net projected

profits to the partnership through 1992 woul d equal $2,873,144.13

13The POM projected net profits over the life of the venture
as follows:

1982 - 0-

1983  $40, 365
1984 185, 679
1985 213, 531
1986 245, 560
1987 282, 394
1988 324, 754
1989 373, 467
1990 429, 487
1991 493, 909
1992 283, 998
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The POM i ncluded a marketing report by Stanley U anoff (M.
U anoff), a nmarketing consultant and professor, and a techni cal
opi nion by Sanuel Z. Burstein, a mathematics professor. The POV
al so included a tax opinion by the law firm of Boylan & Evans
concerning the tax issues involved in the plastics recycling
program (general partner opinion). The general partner opinion
was addressed to Richard Roberts (M. Roberts), the general
partner of Madison, and stated that it was intended for M.
Roberts’s “own individual guidance and for the purpose of
assi sting prospective purchasers and their tax advisors in nmaking
their own analysis, and no prospective purchaser is entitled to
rely upon this letter.” The general partner opinion also warned
that the projected investnment and energy credits would be reduced
or elimnated if the partnership could not denonstrate that the
price paid for the recyclers approximated their fair market
val ue. The general partner opinion did not purport to rely on
any i ndependent confirmation of the fair market value of the
recyclers, however. Instead, the opinion relied on M. U anoff’s
conclusion that the purchase price to be paid by F&G was
reasonabl e and on representations by PI, EClI, F&G and Madi son
that the prices paid by ECl and F&G and the terns of the |ease
were negotiated at armis length. The opinion concluded that the

basi s upon which the partnership s aggregate investnent and
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energy tax credits would be conputed woul d equal the price F&G
paid for the recyclers. The opinion was not signed.

M. Cole’ s cover letter specifically directed petitioner’s
attention to the section of the POMentitled “Tax Benefits” and
to the Boylan & Evans opinion. The cover letter also inforned
petitioner that HGSC had received an additional opinion from
Boyl an & Evans on behalf of the limted partners (limted partner
opi nion) that woul d be avail abl e upon request after the closing
of the partnership and that Mdison’s general partner would
rei mburse HGSC for the expense incurred in obtaining the opinion.
Correspondi ngly, the POM estinmated that Madi son woul d use $45, 000
of the offering proceeds to reinburse HGSC for |egal fees.

Petitioner read both the cover letter and the POM
Petitioner did not showthe POMto his tax return preparer
because he considered H&&C to be his tax adviser and because HG&C
went over the POM and sought a | egal opinion regarding the
investnment. Petitioner was aware at that tinme, however, that
HG&C did not have a background in chem cal engineering.
Petitioner was also aware that M. Cole was neither a plastics
recycling expert nor a chem cal engineering expert and that M.
Col e did not have the know edge required to assess the accuracy

of the financial projections contained in the POV

¥The parties stipulated that HGC, rather than HGSC, paid
Boyl an & Evans $45,000 to obtain the limted partner opinion and
was rei nbursed by Madi son



- 14 -

On Novenber 30, 1982, petitioner signed MADI SON RECYCLI NG
ASSOCI ATES SUBSCRI PTI ON AGREEMENT AND PURCHASER SUI TABI LI TY
REPRESENTATI ONS (agreenent), agreeing to purchase 1-1/2 units of
Madi son for $75,000. Petitioner was aware of the risks addressed
in the POM when he signed the agreenent. Petitioner was al so
aware that if he invested in Mdison, he would receive tax
benefits greater than the anount of his investnent.

Petitioner’s lInvestigation of Mudi son

In addition to reading the POM and cover letter, petitioner
performed an econom ¢ analysis, using information in the POM to
determ ne whether it was reasonable for himto invest in Mdison.
Petitioner calculated the potential return on the investnent to
bot h Madi son and hinself, as well as the financial incentives of
t he other conpanies involved in the venture to participate in the
investnment. Petitioner also cal culated the expenses he believed
end users woul d save by disposing of polystyrene foam using
Madi son rather than transporting the foamby truck. Petitioner
concl uded that there would be a good return for all of the
parties he considered, and he hoped for an 18-percent return on
his investnment. Although petitioner had no expertise in
mar keting plastics or the recycled resin pellets Madi son was
supposed to produce, he perfornmed the cal cul ations regardi ng the
i nvestment hinself because he believed he could address them

better than nost people.
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Petitioner also attenpted to anal yze the val ue of the
recycl ers because he initially felt that the $1.5 mllion cost
per recycler did not make sense. However, he found it difficult
to determ ne the value of the actual recyclers. After |ooking at
the design of the equipnent and the process as a whol e, however,
petitioner believed that the cost of $1.5 million per recycler
was reasonable. Petitioner also believed that the rel ationship
bet ween the annual rental cost and the value of the recyclers
contained in the POM was reasonabl e because the relationship
resenbled that in his bus investnent. Petitioner did not visit
Pl or observe a recycler in action before investing in Mdison.?®®

I n making his calculations, petitioner testified that he did
not rely solely on the figures in the POM Petitioner took what
he believed to be a nore conservative discount for the “virgin
mat eri al” and used nore conservative estimates for the price of
pol ystyrene and the projected return on the investnent.
Petitioner believed there was a direct relationship between the
price of oil and the price of polystyrene and its conponents, and
he consulted various sources regarding the price of crude oil,
pol ystyrene, and rel ated products. Additionally, petitioner
contacted Madi son’s general partner, M. Roberts, about the

partnership. Petitioner asked M. Roberts about the investnent

5petitioner did ask for a recycler manual. The record does
not di sclose, however, whether petitioner ever received or
revi ewed such a nanual
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generally, the basis for the polystyrene forecasts contained in
the POM the history of the equipnent, and whether and how t he
equi pnent was running. Petitioner never spoke with an expert in
pl astic recycling either before or after he made his investnent,
however, because he felt he had a better understandi ng than nost
regardi ng the technol ogy of styrene, polystyrene, and recycling.

In performng his research, petitioner considered that
Madi son had no operating history, and he was aware that the POM
stated that “[PlI] has no experience in the manufacturing and
operation of the Sentinel EPS Recyclers, nor does RRI or Pl have
any experience in using or selling the resin pellets resulting
fromthe second stage of recycling.” M. Roberts inforned
petitioner, however, that, contrary to the statenents in the POV
Pl had been running the recyclers for sone tine.

Petitioner did not seek independent |egal advice regarding
Madi son between Novenber 24, 1982, the date he received the POM
and Novenber 30, 1982, the date he invested in Mudison.
Petitioner did request, however, a copy of the Iimted partner
opi nion referenced in the H&C cover |etter acconpanying the POM
Petitioner received the [imted partner opinion sonmetine after
Decenber 21, 1982, the date M. Roberts countersigned the
agreenent, and after petitioner had tendered his noney for the
investnment. The limted partner opinion was nearly identical to

the general partner opinion. The only differences were that the
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[imted partner opinion was addressed to the limted partners
rat her than the general partner, contained no statenent that the
limted partners could not rely on the opinion, included a
section on the inpact of the investnent on State and | ocal taxes,
and was signed by Boylan & Evans. Petitioner believed Boylan &
Evans worked for Madison at the tinme it issued the limted
partner opinion. Petitioner reviewed the |imted partner opinion
before he filed his 1982 tax return, conpared it to the general
partner opinion, and relied on its assessnment of the risks
descri bed in the POM

On or around January 12, 1983, petitioner received a letter
fromM. Roberts confirmng the close of the partnership on
Decenber 21, 1982, and transmtting an executed copy of
petitioner’s subscription agreenent.

Petitioner’'s Mnitoring of the Mudi son | nvest ment

On or around March 9, 1983, petitioner received a Financi al
Pl anni ng Report (report) and correspondi ng cover |letter prepared
by HGC. Petitioner reviewed the cover letter and report. The
report infornmed petitioner that he had invested $850,000 in
“limted partnerships with tax advantages” and, anong ot her
t hi ngs, the report pronoted HGSC and participation in “tax-
sheltered investnents”. The report further informed petitioner
that if he invested in a tax sheltered investnent,

[HGSC] will receive a conm ssion on the sale. Also,
because [HGSC] is an affiliate of our organi zation, we
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cannot act as your offeree representative. You should

seek guidance froma tax attorney or CPA who is

qualified to give you advice in this matter.
The report also notified petitioner that H&C woul d “endeavor to
keep * * * [him] informed of devel opnents as they occur with
Madi son Recycling” so that petitioner believed HGC woul d al ert
himif sonmething went wong with the Madi son investnent.

After the spring of 1983, petitioner received docunents from
Madi son, including reports fromRRl on how many pounds of
pol ystyrene were bought, processed, and sold. To nonitor his
i nvestnent, petitioner kept in touch with H&&C and read the
reports. Fromthe spring of 1983 through 1987, however,
petitioner took no action regarding his investnment, even though

Madi son was perform ng poorly.

Madi son’'s and Petitioner’s Tax Returns

On March 14, 1983, Madison filed its Form 1065, U.S.
Partnership Return of Income, for 1982. Madison reported that
the four recyclers had an aggregate basis of $7 mllion, or
$1, 750, 000 each, for purposes of investnent and energy tax
credits. Madison also reported a net ordinary |oss of $704, 111
Petitioner’s all ocable share of the bases, credits, and | osses
was passed through to himand reported on a Schedule K-1
Partner’s Share of Incone, Credits, Deductions, etc. - 1982.

Petitioner received his Schedule K-1 from M. Roberts on or

around February 1, 1983. Petitioner reviewed the Schedul e K-1
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and provided it to his tax return preparer, who did not question
the Schedul e K-1 or the Mdi son investnent when preparing
petitioner’s return. Petitioner reviewed and signed his Form
1040, U.S. Individual Inconme Tax Return, for 1982, which was
filed with respondent on May 6, 1983.

On his 1982 return, petitioner reported gross inconme of
$317, 784, which was derived from $567, 723 of wages, divi dends,
interest, and other income, a $24,961 |oss fromthe bus rental
activity, a $30,010 loss fromhis Hlton Head rental activity,
$131,876 of losses fromhis oil and gas partnerships, and a
$58, 089 | oss from Madi son. Petitioner also clainmed a $116, 492
i nvestnment credit, which consisted of a $59, 835 regul ar
i nvestment credit and a $56, 657 busi ness energy invest nment
credit, and he reported a $577,500 basis in the recyclers as
qualified investnment property. Due to his |losses and credits,
petitioner’s tax was reduced to $3,198, and he reported an
over paynment of $92,970. Petitioner received a correspondi ng
r ef und.

Respondent’s Exam nati on of ©Madi son

On or about February 19, 1985, respondent issued to M.
Roberts, as Madison’s tax matters partner, a Notice of the
Begi nning of an Adm nistrative Proceeding at the Partnership
Level Wth Respect to Partnership Itenms (NBAP), which stated that

the RS was commenci ng an exam nation of partnership itens
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reported on Madison’s 1982 return. Shortly thereafter,
petitioner received a copy of the NBAP from M. Roberts.
Petitioner also received a letter fromM. Roberts informng him
t hat Madi son woul d keep hi m advi sed of all pertinent devel opnents
regarding the audit and related matters. Petitioner showed the
letter to his tax return preparer.

On Decenber 24, 1987, respondent issued to Madison a Notice
of Final Partnership Adm nistrative Adjustment (FPAA) for 1982
and 1983. Petitioner received a copy of the FPAA

In the FPAA, respondent adjusted both the investnent tax
credit and business energy investnent credit property basis from
the $7 mllion Madison had reported to zero and expl ai ned t hat
“The investnent tax credit and the business energy investnent
credit in the amount of $7,000,000.00 for the year 1982 is
di sal | oned because you have not established the anount, if any,
of qualified investnent and the extent, if any, of entitlenent to
the credit.” |In the Explanation of Partnership Adjustnments
acconpanyi ng the FPAA, respondent further explained:

Al items of incone, |oss deductions and credits

reported with respect to your equipnment | easing

activities for the years 1982 and 1983 are disal |l owed.

For purposes of federal income taxation you cannot be

consi dered the owner or |essee of the equipnent with

respect to which said itens of inconme, |oss, deductions

and credits are reported because, after exam nation of

all of the facts and circunstances, you are found not

to have incurred the benefits and burdens of ownership

or |l ease of the equipnent or to have nade, in

substance, a true econom c investnent in the equipnent.
The transactions entered into with respect to you [sic]
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nom nal equi pment | easing activities were either shans

or devoid of the substance necessary for recognition

for federal inconme tax purposes, and the transactions

were not, in substance, true |eases.
Respondent al so expl ai ned that the partnership’'s tax benefits
wer e di sal |l owed because the partnership (1) did not engage in or
conduct for profit the activity of the acquisition of and
transfer of right in the recyclers, (2) failed to substantiate
its deductions, and (3) failed to show that the deductions were
incurred, constituted ordinary and necessary busi ness expenses,
were properly paid or accrued, or were deductible in the year
claimed. Respondent also stated that, because the liabilities to
whi ch the recyclers were subject were “nonrecourse, contingent
and lacking in true econom c substance, they cannot be considered
a conponent of the value of the equipnent” for purposes of
conputing tax credits or the value of the equi pnent for any other
reason.

An attachnment entitled “I NFORVATI ON REGARDI NG ADDI TI ONS TO
TAX" was al so included with the FPAA. The attachnent referenced
sections 6653(a), 6659, and 6621(c), indicated that the sections
woul d be applied in appropriate cases, and stated that anmounts
det erm ned under those sections woul d be assessed separately

after the conpletion of the partnership proceeding.

Petitioner’'s Post-FPAA Activities

In late 1987 or early 1988, after respondent had issued the

FPAA, petitioner performed an analysis of the econom cs of the
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Madi son i nvestnent. Petitioner also sought out other Madison
partners and contacted approximately 30 conpani es to assess the
rel evant market. Additionally, petitioner contacted Pl regarding
the investnent, went to |ook at the recyclers, proposed changes
to Madi son’s original business plan, and spent approximtely 2
nmonths attenpting to have the recyclers at Pl placed with end
users. However, petitioner discontinued his efforts to resurrect
Madi son because Pl was uncooperati ve.

The Partnership Litigation

On May 17, 1988, a partner other than Madison’s tax natters
partner filed a petition in this Court (docket No. 10601-88) to
chal l enge the determ nations made in the FPAA. On April 9, 2001,

we filed an opinion in docket No. 10601-88, see Madi son Recycling

Associ ates v. Comm ssioner, T.C. Mnp. 2001-85, affd. 295 F. 3d

280 (2d G r. 2002), holding that Madi son was a partnership
subject to the provisions of the Tax Equity and Fi scal
Responsibility Act of 1982 (TEFRA), Pub. L. 97-248, sec. 402(a),
96 Stat. 648, and that the period of |imtations on assessnent
had not expired before the FPAA was issued.!® The opinion was
affirmed on appeal, and our decision sustaining respondent’s

partnership adjustnents becane final on Cctober 7, 2002.

By the time we issued our opinion in Madison Recycling
Associates v. Comm ssioner, T.C Menp. 2001-85, affd. 295 F. 3d
280 (2d Cr. 2002), the parties to the decision had agreed that
respondent’s adjustnents in the FPAA were correct.
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Respondent’s Affected |Itens Adjustnents

On Cct ober 6, 2003, respondent issued a notice of deficiency
(notice) for 1982 to petitioner. Respondent determ ned that
petitioner was liable for additions to tax under sections
6653(a) (1) and (2) and 6659, and increased interest under section
6621. In the Form 886-A, Explanation of Itens, acconpanying the
noti ce, respondent explained that he had adjusted petitioner’s
reported basis in the recyclers to zero and di sallowed the |oss
and the investnent and business energy credits petitioner clained
Wi th respect to Madi son pursuant to our decision in docket No.
10601-88. In Form 4549A, |Inconme Tax Exam nation Changes,
acconpanyi ng the notice, respondent infornmed petitioner that the
notice reflected only additions to tax.

On Decenber 29, 2003, petitioner’s petition disputing
respondent’s adjustnents, denying that petitioner had acted
negligently in the preparation of his tax return or in the
val uation of the assets on the underlying return, and denyi ng
that he had engaged in a tax-notivated transaction was fil ed.

The resulting case was tried on Septenber 9, 2004, and both
parties submtted posttrial briefs.
OPI NI ON

We have decided many Pl astics Recycling cases. Most of

t hese cases, like the present case, raised issues regarding

additions to tax for negligence and val uati on over st at enent.



- 24 -

See, e.g., Thornsjo v. Conm ssioner, T.C Meno. 2001-129; West v.

Conmi ssioner, T.C. Menp. 2000-389; Barber v. Conm ssioner, T.C

Meno. 2000-372; Barlow v. Conm ssioner, T.C. Menp. 2000-339;

U anof f v. Conmi ssioner, T.C. Menp. 1999-170; Merino v.

Comm ssioner, T.C Meno. 1997-385, affd. 196 F.3d 147 (3d Gr.

1999); CGottsegen v. Comm ssioner, T.C Meno. 1997-314. 1In al

but two of these cases, we found the taxpayers liable for the
additions to tax for negligence. 1In all of these cases in

whi ch the issue was presented, we found the taxpayers liable for
additions to tax for overval uation.

In Provizer v. Comm ssioner, T.C. Menp. 1992-177, the test

case for the Plastics Recycling cases, we (1) found that each
recycler had a fair market value of not nore than $50, 000; (2)
hel d that the transaction, which is virtually identical to the
transaction in the present case, was a sham because it | acked
econom ¢ substance and a busi ness purpose; (3) sustained the
additions to tax for negligence under section 6653(a)(1) and (2);
(4) sustained the addition to tax for val uati on overstat enent
under section 6659 because the underpaynent of taxes was directly
related to the overval uation of the recyclers; and (5) held that

the partnership | osses and tax credits clained with respect to

YI'n Dyckman v. Comm ssioner, T.C. Menop. 1999-79, and
Zi danich v. Conm ssioner, T.C Meno. 1995-382, we held that the
t axpayers were not negligent wth respect to their participation
in the plastics recycling program Both cases invol ved unusual
circunstances not present in this case.
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the partnership at issue were attributable to tax-notivated
transactions within the nmeaning of section 6621(c). W also
found that other recyclers were commercially available during the
year in issue,'® and we relied heavily on the overval uati on of
the recyclers in reaching the conclusion that the transaction
| acked a busi ness purpose. |d.

A. Section 6653(a) (1) and (2)

Section 6653(a)(1l) provides for an addition to tax equal to
5 percent of the underpaynent if any part of the underpaynent is
due to negligence or intentional disregard of rules and
regul ations. Section 6653(a)(2) provides for an addition to tax
equal to 50 percent of the interest payable with respect to the
portion of the underpaynent attributable to negligence or
intentional disregard of the rules. Respondent’s determ nation
of negligence is presuned correct, and petitioner has the burden

of proving that he was not negligent.'® See Rule 142(a); Welch

8See al so, e.g., Barlow v. Conm ssioner, T.C. Menp. 2000-
339; Ferraro v. Conm ssioner, T.C Meno. 1999-324; U anoff v.
Comm ssioner, T.C Meno. 1999-170; Merino v. Conm ssioner, T.C
Meno. 1997-385, affd. 196 F.3d 147 (3d Cr. 1999), where we found
t hat several machi nes capabl e of densifying pol yethyl ene and
pol ystyrene were comercially available in 1982 for $20,000 to
$200, 000.

®Effective for court proceedings arising in connection with
exam nations commencing after July 22, 1998, sec. 7491(c) places
t he burden of production on the Conm ssioner with respect to a
taxpayer’s liability for penalties and additions to tax.
Petitioner does not contend, nor is there any evidence, that his
exam nation comenced after July 22, 1998 or that sec. 7491(c) is
(continued. . .)
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v. Helvering, 290 U S. 111, 115 (1933); Luman v. Conm ssioner, 79

T.C. 846, 860-861 (1982); Bixby v. Comm ssioner, 58 T.C 757,

791-792 (1972).
Negligence is defined as the failure to exercise the due
care that a reasonable and ordinarily prudent person woul d

exerci se under the circunstances. See Neely v. Conni ssioner, 85

T.C. 934, 947 (1985). Wen considering the negligence addition
to tax, we evaluate the particular facts of each case, judging
the rel ative sophistication of the taxpayer and the manner in

whi ch he approached his investnent. See Merino v. Conmm Ssioner,

196 F.3d 147, 154 (3d Cir. 1999) (“The inquiry into a taxpayer’s
negligence is highly individualized, and turns on all of the
surroundi ng circunmstances including the taxpayer’s educati on,
intellect, and sophistication.”), affg. T.C. Meno. 1997-385; see

al so McPike v. Comm ssioner, T.C. Mno. 1996-46; Turner V.

Conmi ssioner, T.C. Menp. 1995-363.

A taxpayer may avoid liability for the addition to tax for
negl i gence under section 6653(a)(1l) and (2) if he reasonably

relied on conpetent professional advice. United States v. Boyle,

469 U. S. 241, 250-251 (1985); Freytag v. Conm ssioner, 89 T.C

849, 888 (1987), affd. 904 F.2d 1011 (5th CGr. 1990), affd. 501

U S 868 (1991). However, reliance on professional advice,

19C. .. continued)
applicable in this case.
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standi ng alone, is not an absol ute defense to negligence; rather,

it is a factor to be consi dered. Neonat ol ogy Associ ates, P.A. V.

Commi ssioner, 299 F.3d 221, 234 (3d Cr. 2002) (“the reliance

itself nust be objectively reasonable in the sense that the

t axpayer supplied the professional with all the necessary
information to assess the tax matter and that the professional

hi rsel f does not suffer froma conflict of interest or |ack of
expertise that the taxpayer knew of or shoul d have known about”),

affg. 115 T.C. 43 (2000); Freytag v. Conm ssioner, supra. In

order to establish that he reasonably relied on conpetent
pr of essi onal advice, the taxpayer nust show that the adviser had
t he expertise and knowl edge of the pertinent facts to provide

i nformed advice on the subject matter.?® David v. Conmmi ssioner

43 F.3d 788, 789-790 (2d Cr. 1995), affg. T.C Menp. 1993-621;

2Petitioner relies on Thonpson v. United States, 223 F.3d
1206 (10th Cr. 2000), to support an argunment that a trier of
fact is obligated to accept a taxpayer’s reliance on professional
advice as a defense to the negligence addition to tax under sec.
6653. However, Thonpson does not support petitioner’s argunent.
I n Thonpson, the Court of Appeals for the Tenth Crcuit upheld a
jury instruction that reasonable, good-faith reliance on a
pr of essi onal advi ser constitutes a defense to the negligence
addition to tax under sec. 6653. The Court of Appeals found that
the instruction was warranted based on (1) the evidence in the
case, which included testinony regarding the adviser’s expertise,
his investigation of the investnment and his concl usions
therefrom and the information he provided the taxpayer; (2) the
prof essional relationship between the adviser and the taxpayer;
and (3) the rule that a taxpayer may reasonably rely on advice
when that advice involves the application of the adviser’s
rel evant expertise. Thonpson v. United States, supra at 1210-
1211.
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&ol dman v. Conmi ssioner, 39 F.3d 402, 408 (2d Gr. 1994), affg.

T.C. Meno. 1993-480; Freytag v. Conmi Ssioner, supra.

A taxpayer’s reliance on representations by insiders,
pronoters, or offering materials is not sufficient to establish
that a taxpayer reasonably relied on conpetent professional

advi ce. Neonat ol ogy Associ ates, P.A. v. Conm Ssioner, supra;

&l dman v. Conmmi ssioner, supra at 408; LaVerne v. Conm ssioner,

94 T.C. 637, 652-653 (1990), affd. w thout published opinion 956
F.2d 274 (9th Gr. 1992), affd. in part w thout published opinion

sub nom Cow es v. Conmm ssioner, 949 F.2d 401 (10th G r. 1991);

Berry v. Commi ssioner, T.C. Meno. 2001-311; Ferraro v.

Conmi ssioner, T.C. Menp. 1999-324. Pl eas of reliance have al so

been rejected when the advi ser knew not hi ng about the nontax

busi ness aspects of the contenpl ated venture. See Freytag v.

Conmi ssi oner, supra at 888; Beck v. Conm ssioner, 85 T.C 557,

572-573 (1985); Buck v. Comm ssioner, T.C Meno. 1997-191.

Petitioner contends that he acted with due care and did not
fail to do what a reasonable or ordinarily prudent person would
do under the circunstances because: (1) Hi s background was in
the fields necessary for himto have conducted a thorough
anal ysis of the scientific and economc nerits of the investnent,
and he conducted such an analysis; (2) he relied on his tax
return preparer, HGC, and Boylan & Evans; and (3) he invested in

Madi son primarily to earn a profit and only secondarily for its
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tax benefits. Petitioner also contends that respondent’s
determ nation of negligence is not entitled to a presunption of
correctness in this case and that petitioner, therefore, should
not bear the burden of proof on the issue of negligence.

1. Petitioner’'s Burden of Proof Arqgunent

Petitioner contends that because the inquiry into an
i ndi vidual’s negligence is highly individualized and turns on the
surroundi ng circunstances, respondent’s determ nation shoul d not
be entitled to a presunption of correctness “if he has not made
any inquiry into those individualized circunstances before
asserting the penalty”. Petitioner also contends that respondent
shoul d bear the burden of proof on the issue. Petitioner
concedes, however, that section 7491(c) does not apply to this
case and that his position is not supported by casel aw

It is well established that a determ nation of negligence by
the Comm ssioner is entitled to a presunption of correctness and
that the burden is on the taxpayer to establish that the
Comm ssioner’s determnation is incorrect. See, e.g., Rule

142(a); Welch v. Helvering, 290 U. S. at 115; Luman v.

Conmi ssioner, 79 T.C. at 860-861; Bixby v. Comm ssioner, 58 T.C.

at 791-792; Berry v. Conm ssioner, supra; Barlow v. Commi Ssioner,

T.C. Meno. 2000-339; Kowal chuk v. Conm ssioner, T.C. Mnob. 2000-

153; Ferraro v. Conmi Ssioner, supra. Petiti oner concedes that

his argunments are not supported by caselaw, and he has failed to
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show t hat respondent’s determnation is not entitled to the
presunption of correctness. Petitioner, therefore, bears the
burden of proof on this issue.

2. Petitioner’s Reasonabl eness Argunent

a. Petitioner’s Analysis of Mudi son

Petitioner contends that he exercised the due care of a
reasonabl e and ordinarily prudent person by performng a
scientific and econom c anal ysis of Madison. Petitioner supports
his contention by arguing that his reasonabl eness is evidenced by
his review of the POM his review of Governnent and private
sector publications that predicted oil prices would continue to
rise, his analysis of the incentives for the parties to the
venture, and his projected 18-percent return for hinself over the
life of the venture. Petitioner, however, has failed to
establish that he gave due consideration to the nunmerous caveats
and warnings in the POM that he was qualified to value the
recyclers and rel ated equi pnent, or that he otherw se acted
reasonably in perform ng his anal ysis of Mdison.

In determ ning that Madi son was an econom cally viable
investnment, there is no evidence that petitioner considered M.
Roberts’s |l ack of rel evant experience, the |lack of market and
patent protection for the recyclers, or the uncertainty of future
virgin resin prices and the marketability of recycled pellets.

Petitioner also ignored the inconsistency between the POV s
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war ni ngs that Pl had no experience in manufacturing or operating
the recyclers and M. Roberts’s statenment that Pl had been
running the recyclers for sone tine. Although this inconsistency
shoul d have alerted petitioner that further investigation was
warranted, he did not investigate further. Petitioner also
failed to show that his efforts to evaluate the econom cs of the
Madi son transaction were reasonable or that he relied on
reasonabl e assunptions.? An exam nation of petitioner’s
argunents in relationship to the record in this case denonstrates
why.

Al t hough petitioner testified that, in addition to his
reliance on the POM he nmade his own nore “conservative

estimates” in performng his econom c anal ysis, he provided no

2lFor exanpl e, petitioner argued that the “so-called oi
crisis” of the late 1970s and early 1980s provided the historical
backdrop for his investnment in Madi son and that his cal cul ations
wer e dependent on his assunption that the price of polystyrene
and oil were connected and that the price of oil would rise. The
argunent that it was reasonable for a taxpayer to invest in a
pl astics recycling partnership because of the “so-called oi
crisis” and the belief that the price of plastic would increase
because it is an oil derivative has been nmade in nore than 20
Pl astics Recycling cases. See, e.g., Ferraro v. Conm ssioner,
T.C. Meno. 1999-324; Merino v. Conmm ssioner, T.C Meno. 1997-385;
Singer v. Comm ssioner, T.C Menp. 1997-325; Sann v.
Comm ssioner, T.C Meno. 1997-259, affd. sub nom Addington v.
Conmm ssioner, 205 F.3d 54 (2d Gr. 2000). W have found this
argunent unpersuasive in every one of these cases. The Court of
Appeals for the Third Crcuit also has rejected the argunent as
unpersuasive. Merino v. Conm ssioner, 196 F.3d 147 (3d Gr
1999). Petitioner’s argunment is substantially the sane as that
rejected in the above-cited cases and does not provide a
reasonabl e basis for petitioner’s analysis or for his investnent
i n Madi son.
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expl anation of how he arrived at these estimates. W are unable
to determine fromthe record whether petitioner’s estimtes were
reasonabl e under the circunstances.

Petitioner also argues that the cost per recycler was
reasonabl e based on his exam nation of the recyclers’ design and
“the process as a whole”. However, petitioner did not visit Pl
he did not inspect a recycler, and he did not observe the
recycling process before making his investnent in Madi son or
filing his 1982 return. Although petitioner clainmed that he
requested a copy of the recycler manual, petitioner did not
i ntroduce any evidence that he actually received or reviewed the
manual before making his investnent. Petitioner also admtted he
had difficulty ascertaining the actual value of the recycler.
Even if we accept petitioner’s assertion that he had the
requi site educati on and experience to conduct a reasonabl e
eval uation of the Madison recyclers and the recyling process,
petitioner has not established that he had the factual
i nformati on necessary to evaluate the recyclers’ design or the
merits of the recycling process as a whol e.

Petitioner’s argunent is also based on a faulty premse. 1In

Merino v. Conm ssioner, T.C Menop. 1997-385, we rejected the

val uation of a recycler in the context of the “overall systeni as
unr easonabl e because it assunmed that the underlying sham

transaction was valid. Like the taxpayer in Merino, petitioner
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assuned that the sinultaneous sales of the recyclers were

meani ngf ul econom c transactions that would be respected for tax
purposes. Petitioner made no effort to evaluate the tax aspects
of the Madi son transacti ons beyond review ng the Boylan & Evans
tax opinions, and he did not obtain an evaluation of the Mudison
i nvestnment from an i ndependent and conpetent tax professional.

Finally, petitioner failed to prove that his reliance on his
bus rental activity, another investnment that was reaping | arge
tax benefits for petitioner, to validate his Mudison investnent
was reasonable. Petitioner did not introduce any evidence to
establish that there was any legitimte econom c or |egal reason
for conparing the two investnents, that he had adequately and
reasonably investigated the bus rental activity before investing
init, or that the bus investnent had itself w thstood scrutiny
by respondent.

Al though petitioner is a highly educated man with
substanti al experience in chem cal engineering, petitioner did
not exercise the kind of due diligence that a reasonabl e and
prudent person with his education and experience should have
exerci sed under the circunstances. He did not visit or inspect
the recyclers, he did not observe and evaluate the recycling
process, he did not obtain a professional appraisal of the val ue
of the recyclers even though he had doubts about their val ue,

and he did not obtain an independent evaluation of the tax
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aspects of the Madison transactions despite the warnings
contained in the POM Consequently, we concl ude that
petitioner’s investigation of the Mudison investnent was not
reasonabl e.

b. Petitioner's Reliance on Advi sers

Petitioner also contends that he acted reasonably, in part,
because (1) he heeded the warnings in the POV and del egated his
tax return preparation to his longstanding tax return preparer,
(2) he relied on H&C to nonitor his investnent, and (3) he
requested and reviewed the Boylan & Evans |imted partner
opinion. Petitioner argues that “Not one of these three
prof essi onal s ever advised Petitioner that anything was am ss.
* * * \What nore could a reasonable and prudent person, not
versed in tax law, do to fulfill his duty to the Comm ssi oner?
Infallibility is not required.” W are not persuaded that
petitioner’s reliance was reasonabl e.

i Petitioner’'s Tax Return Preparer

The warni ngs about the potential for an audit and the
prom ses of |large tax benefits contained in the POM shoul d have
caused a prudent investor to question the legitimcy of the
prom sed tax benefits. Petitioner, however, did not provide his
tax return preparer with a copy of the POMor ask himto
eval uate the Madi son investnent before petitioner invested in

it. Petitioner neverthel ess argues that relying on his return
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preparer was reasonabl e because petitioner provided himwth
Madi son’ s Schedul e K-1 and because petitioner’s return preparer
prepared petitioner’s 1982 return using the Schedule K-1 w thout
questioning the investnent. Petitioner’s argunent does not
per suade us.

Petitioner admtted that he did not give the POMto his
return preparer, and he did not ask his return preparer to
eval uate the Mdison investnent before he made it. These facts
al one are enough to reject petitioner’s argunent. Petitioner
also failed to present any evidence that the return preparer had
t he necessary experience, training, or information to eval uate
t he Madi son investnent, even if petitioner had asked himto
perform an evaluation. Petitioner has not carried his burden of
proving that his clainmed reliance on his return preparer was
credi bl e or reasonabl e.

ii. HG&C

Petitioner contends that he did not provide the POMto his
tax return preparer because he believed H&RC was his tax adviser
and because H&&C went over the POMin detail and obtained the
Boylan & Evans |imted partner opinion. Petitioner’s reliance
on H&C was not reasonabl e, however, because he knew that HG&C
had no background in plastics recycling technol ogy and that M.

Cole, his primary contact at HG&C, not only | acked expertise in



- 36 -
pl astics recycling technol ogy but also | acked the know edge
necessary to assess the accuracy of the financial projections
contained in the POV

Petitioner’s claimed reliance on H&&C was al so unreasonabl e
because petitioner should have known HGC had a conflict of
interest in advising petitioner to invest in Madison. On
Novenber 24, 1982, petitioner received Madison’s POMfrom M.
Col e, an HG&C enpl oyee. The POM i nforned petitioner that HGSC
and any other qualified broker-deal er would receive a 10-percent
comm ssion for Madison units sold by them On or around
Decenber 6, 1982, petitioner becane a client of H&&C, and HGC
infornmed petitioner that it was affiliated with HGSC, that it
relied on HGSC in providing investnent advice, and that the two
entities shared sonme principals and enpl oyees. On or around
March 9, 1983, HGC provided petitioner with a report that
pronoted the use of HGSC and tax-sheltered investnents and
informed petitioner that HGSC woul d receive a comm ssion if
petitioner participated in a tax-sheltered investnent.

Petitioner’s claimed reliance on H&&C was neither credible
nor reasonabl e.

i Boyl an & Evans

Petitioner also clains he reasonably relied on the Boylan &
Evans Iimted partner opinion. However, petitioner admtted

that he believed Boyl an & Evans worked for Madi son when it
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i ssued the opinion. Furthernore, the limted partner opinion
prepared by Boyl an & Evans nade cl ear that Boylan & Evans had
not i ndependently investigated the Madi son transactions. These
facts should have alerted petitioner that the limted partner
opinion was nore like offering material than independent advice
and that it was unreasonable to rely on the Iimted partner
opinion in claimng Madi son-rel ated tax benefits.

An additional reason to reject petitioner’s claim of
reliance is that petitioner did not receive the Ilimted partner
opinion until after he had already invested in the Madi son
partnership. Although petitioner had read the general partner
opi nion contained in the POM the opinion clearly stated that no
one but the general partner could rely onit. Petitioner could
not have relied on the limted partner opinion in deciding to
invest in the Madi son partnership because he did not see it
until after he had invested.

C. Profit Motive

Petitioner also contends that he acted reasonably in
i nvesting in Madi son because he intended to make a profit from
his investnent and considered the tax benefits secondary.
Petitioner supports this contention by arguing that he (1)
| acked enpl oynent security, (2) had other energy-rel ated
investnments, (3) “did not know his tax status” until his return

was conplete in May 1983, (4) did not use the investnent to
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carry back |losses and credits to prior tax years, and (5)
attenpted to nonitor and resurrect the investnent. Again, we
must reject petitioner’s argunent.

We find it incredible that sonmeone with petitioner’s
education and experience would rely on an investnent in Madison
to ease i medi ate enpl oynent concerns. Madison did not offer
sufficient cashflow to petitioner to operate as a substitute for
petitioner’s salary, even if the representations in the POV were
accepted at face val ue.

We also find incredible petitioner’s claimthat he did not
know his “tax status” before he invested in Madison. Even if
petitioner was unaware of the exact anobunt of his 1982 tax
l[iability when he invested in Madison, he admtted at trial that
he knew his incone fromHal con in 1982 would be substantial. A
person with petitioner’s education and experi ence who knew his
1982 incone woul d be substantial would certainly have reason to
believe that he was facing a significant tax liability for 1982.

Petitioner’s argunment that his choice not to invest nore
t han $75, 000 in Madi son denobnstrates a secondary concern about
tax benefits also defies logic. Caimng |large tax benefits
rat her than even |l arger tax benefits does not evidence a profit
nmotive. Furthernore, if petitioner truly had a profit notive,
the argunent could just as easily be nmade that he woul d have

invested a | arger anmount in Madison to get a larger profit.
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Finally, petitioner’s attenpts to nonitor and sal vage his
Madi son i nvestnent do not denonstrate that petitioner nade his
investnment in Madison primarily to make a profit. His attenpts
are consistent with a concern about |osing his $75, 000
i nvestment but do not disprove a concern about tax benefits.

d. Concl usi on

When petitioner filed his 1982 return, he had sone
i nvest ment experience and the know edge and experience
associated wth a successful career as a chem cal engi neer.
However, petitioner has failed to establish that he reasonably
i nvestigated or anal yzed Madi son, or that he reasonably relied
on conpetent and infornmed professional advice in deciding to
invest in Madison and in claimng Madison’s tax benefits on his
1982 return. W hold, therefore, that petitioner is |iable for
the section 6653(a)(1l) and (2) additions to tax for negligence.

B. Secti on 6659

Under section 6659, a graduated addition to tax is inposed
i f an individual has an underpaynment of at |east $1,000 that is
attributable to a valuation overstatenent. Sec. 6659(a), (d).
A val uation overstatenment exists if the value of any property,
or the adjusted basis of any property, clainmed on any return
exceeds 150 percent of the anpbunt determ ned to be the correct
anmount of such valuation or adjusted basis. Sec. 6659(c)(1).

I f the clainmed val uati on exceeds 250 percent of the correct
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val ue, the addition to tax is equal to 30 percent of the
under paynment. Sec. 6659(b). Petitioner bears the burden of
provi ng that respondent’s determ nation of the section 6659
addition to tax is erroneous. Rule 142(a); Lunman v.

Conmi ssioner, 79 T.C. at 860-861.

Petitioner clainmed an investnment tax credit based on a
purported basis in the recyclers of $577,500, petitioner’s
al | ocabl e share of Madison's purported $7 million basis in the
recyclers. |In the FPAA, however, respondent determ ned that
Madi son’ s actual basis in the recyclers was zero, in part
because Madi son was a sham and | acked econom ¢ substance.
Respondent adjusted petitioner’s return in accordance with
Madi son’ s exam nation results, reducing both his basis of
$577,500 in the recyclers to zero and his Mdi son-rel at ed
credits to zero. |If the disallowance of petitioner’s clained
tax benefits is attributable to the valuation overstatenent of
his basis in the recyclers, he is liable for the section 6659
addition to tax at the rate of 30 percent of the underpaynent of
tax attributable to the tax benefits clained with respect to
Madi son unl ess he establishes that he is entitled to a waiver of

t he penalty under section 6659(e). E.g., Thornsjo v.

Conmi ssioner, T.C. Menp. 2001-129.

Petitioner contends that section 6659 does not apply in

this case because (1) respondent’s disall owance of the clained
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tax benefits was attributable to other than a val uation
overstatenent, and (2) respondent erroneously failed to waive
the section 6659 addition to tax. W reject each of these
argunents for the reasons set forth bel ow

1. The Grounds for Petitioner’s Underpaynents

Section 6659 does not apply to an under paynment of tax that
is not attributable to a valuation overstatenent. See MCrary

v. Conmm ssioner, 92 T.C 827 (1989); Todd v. Conm ssioner, 89

T.C. 912 (1987), affd. 862 F.2d 540 (5th Cir. 1988). To the
extent a taxpayer clains tax benefits that are disallowed on
grounds separate and i ndependent from an all eged val uati on
overstatenment, the resulting underpaynent of tax is not
attributable to a valuation overstatenent. Krause v.

Comm ssioner, 99 T.C 132, 178 (1992) (citing Todd v.

Conmi ssi oner, supra), affd. sub nom Hildebrand v. Conm ssi oner,

28 F. 3d 1024 (10th Gr. 1994). However, when valuation is an
integral factor in disallow ng deductions and credits, section

6659 is applicable. See Illes v. Conm ssioner, 982 F.2d 163,

167 (6th Cr. 1992), affg. T.C. Meno. 1991-449; Masters v.

Commi ssioner, T.C Meno. 1994-197, affd. w thout published

opinion 70 F.3d 1262 (4th G r. 1995).
Petitioner contends that the section 6659 addition to tax
does not apply in his case because “the Comm ssioner totally

di sall owed all credits and deductions in the underlying TEFRA
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action, [so that] there is no valuation overstatenent, but
rat her an underpaynent attributable to inproper deductions and

credits.” Petitioner relies on Heasley v. Conni ssioner, 902

F.2d 380 (5th G r. 1990), revg. T.C Menp. 1988-408, to support
his argunent. Petitioner’s reliance is m splaced.

I n Heasl ey, the taxpayers had not graduated from high
school (although one of the taxpayers had earned a GE. D.), held
bl ue collar jobs, and had no significant investnent experience.
Id. at 381. Because the taxpayers were worried about their
famly s future and were aware they were not know edgeabl e
enough to nmake investnents on their own, they relied on an
i nvestnent adviser. |d. The adviser, however, led theminto an
i nvestnment that involved | easing energy “units” froma
corporation and resulted in the loss of the entire anount of
their investnment, as well as the Comm ssioner’s disallowance of
the tax benefits the taxpayers had clainmed in relation to the
investnment. |d. at 381-382. Because the Heasl eys had
overval ued the units, the Conm ssioner al so inposed additions to
tax under section 6659, which we upheld. 1d. at 382; see al so

Heasl ey v. Conm ssioner, T.C. Menp. 1988-408.

On appeal, the Court of Appeals for the Fifth Crcuit held
that the taxpayers were not subject to the section 6659 addition
to tax, reasoning that when the Conm ssioner totally disallows a

deduction or credit, the underpaynent is attributable to
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claimng an inproper deduction or credit rather than to a

val uati on over st at enent. Heasl ey v. Conmi ssioner, 902 F.2d at

383. To support its holding, the Court of Appeals for the Fifth

Circuit in Heasley relied on Todd v. Commi ssioner, 862 F.2d 540

(5th Cir. 1988), in which it held that a val uati on over st at enent
did not contribute to the underpaynent of taxes where the

under paynent was due exclusively to the fact that the property
providing the basis for the tax benefits at issue had not been
pl aced in service in the year the benefits were cl ai ned.

On facts simlar to the facts in this case, the Court of
Appeals for the Third Grcuit, the court to which this case is
appeal abl e, has distingui shed Heasley. In Merino v.

Commi ssioner, 196 F.3d 147 (3d Cr. 1999), the taxpayer had

invested in a tax shelter that involved the |easing of

recyclers. The taxpayer was a successful engineer with a Ph.D
degree in managerial econom cs and experience in the
petrochem cal industry, who, |ike petitioner in this case,
claimed that he was an acknow edged expert in plastics
technology. 1d. at 149. The taxpayer investigated the tax
shelter for a friend and invested for hinself as a result of his
findings. 1d. at 148-149. The Conm ssioner ultimately

determ ned that the investnent |acked econom c substance,

di sal l owed the tax benefits the taxpayer clained in relation to

the investnent, and inposed additions to tax as a result of the
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under paynment, including an addition for overval uation, which we

upheld. See Merino v. Comm ssioner, T.C Meno. 1997-385. The

Court of Appeals for the Third Crcuit sustained our

determ nation and held that section 6659 is properly inposed
where a clainmed tax benefit is disallowed because it is an
integral part of a transaction |acking econom c substance.

Merino v. Conm ssioner, 196 F.3d at 159. The Court of Appeals

for the Third Crcuit distinguished the Court of Appeals for the
Fifth Crcuit’s holding in Heasley that section 6659 was

i nappl i cabl e where there were no grounds for the disall owance of
t he taxpayers’ clained benefits other than overval uation,
“because the Court’s decision appears to have been driven by
under st andabl e synpathy for the Heasleys rather than by a

techni cal analysis of the statute.” Merino v. Conm ssioner, 196

F.3d at 158-159.
In arriving at its decision, the Court of Appeals for the

Third Circuit relied on Glman v. Conm ssioner, 933 F.2d 143,

152 (2d Gr. 1991), affg. T.C. Meno. 1989-684, in which the
Court of Appeals for the Second Circuit stated:

Where a transaction is not respected for |ack of
econom ¢ substance, the resulting underpaynent is
attributable to the inplicit overvaluation. A
transaction that | acks econom c substance generally
reflects an arrangenent in which the basis of the
property was m svalued in the context of the
transaction. Wiile this interpretation of

under paynent “attributable to a val uation
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overstatenment” represents a |l ess common application of
section 6659, we believe it conprehends the tax return
representations that Congress intended to penalize.

Merino v. Conmi ssioner, 196 F.3d at 158-159 (quoting Gl nman v.

Conm ssi oner, supra at 152). Petitioner argues, however, that

the Court of Appeals for the Third Grcuit tenpered its reliance
on Glman by holding that “where a clained tax benefit is

di sal | oned because it is an integral part of a transaction

| acki ng econom ¢ substance, the inposition of the valuation

overstatenent penalty is properly inposed, absent considerations

that are not present here.” Merino v. Conm ssioner, 196 F. 3d at

159 (enphasis added). Petitioner thus conpares hinself to the
Heasl eys and contends that those considerations “mght * * *
include the fact that the Heasleys were ripped off |ike Dr.
Korchak”. W are not persuaded by petitioner’s conpari son.

The Court of Appeals for the Third Grcuit reasoned that
the Court of Appeals for the Fifth Grcuit’s decision in Heasley
was based on “understandabl e synpathy” for the Heasl eys and
hi ghlighted the facts that the Heasl eys were blue-collar workers
wi t hout a high school education who relied conpletely on an
i nvest ment advi ser out of concern for their famly' s future and
awar eness that they were not know edgeabl e enough to invest on
their omn. 1d. at 158. The Court of Appeals for the Third
Crcuit also reasoned, however, that “the Merinos [were] not the

Heasl eys” and that due to the significant differences between
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t he Heasl eys and Merinos, Heasley did not provide “an anal ytical
unbrella for the Merinos”. |[d. at 158. Because of petitioner’s
educati on and experience, as well as his repeated argunents that
he was qualified to anal yze the Mdi son investnent and did so,
petitioner is also “not the Heasleys”, and section 6659 is
properly inposed if petitioner’s clainmed tax benefits were
di sal | oned because they were an integral part of a transaction
| acki ng econom ¢ substance.

In this case, respondent reduced petitioner’s reported
basis in his investnent property, the recyclers, from $577, 500
to zero so that the corresponding credits he had cl ai ned were
al so reduced to zero. Petitioner’s basis was reduced to zero in
accordance with respondent’s determ nation at the partnership
| evel that Madison’s basis in the recyclers was zero because
Madi son had not incurred the benefits and burdens of ownership
of the recyclers, it had not nade a true econom c investnent in
the recyclers, the liabilities to which the recyclers were
subj ect | acked econom c¢ substance and coul d not be considered a
cost of the equipnment, and the recycler leasing activities were
shanms w t hout econom c substance. The underpaynent in this case
thus flows fromrespondent’s determ nation at the partnership
| evel that Madi son did not have an econom c investnment in the
recyclers, a determ nation petitioner may not chall enge here.

N.C.F. Enerqgy Partners v. Comm ssioner, 89 T.C 741, 745 (1987)
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(the prior partnership-level proceeding will be res judicata as
to partnership adjustnents at an affected itens proceeding). #

A determ nation of whether section 6659 may be applied to a
partner upon the resolution of a partnership proceedi ng
neverthel ess may require findings of fact peculiar to the
t axpayer, including that the taxpayer is an individual, a
closely held corporation, or a personal service corporation and
that the taxpayer’s underpaynent attributable to an

overstatenent is at |least $1,000. See N.C.F. Enerqy Partners V.

Conmi ssi oner, supra at 746. Petitioner, however, has failed to

present any evidence that would | ead us to conclude his

22Because Madi son is a TEFRA partnership, the tax treatnent
of any partnership itemis determned at the partnership |evel
pursuant to the TEFRA provisions. See secs. 6221 to 6233; see
al so Sparks v. Comm ssioner, 87 T.C 1279, 1284 (1986) (the TEFRA
provi sions apply generally to partnerships for taxable years
begi nning after Sept. 3, 1982). Under the TEFRA provisions, the
tax treatnment of partnership itens is decided at the partnership
level in a unified partnership proceeding rather than in a
separate proceeding for each partner. Boyd v. Conm ssioner, 101
T.C. 365, 369 (1993). Partnership itens include, for exanple,
the partnershi p aggregate and each partner’s share of itens of
i ncone, gain, |oss, deduction, or credit of the partnership, and
ot her amounts determ nable at the partnership |l evel with respect
to partnership assets, investnents, transactions, and operations
necessary to enable the partnership or the partners to determ ne
the allowabl e investnent credit. See sec. 6231(a)(3); sec.
301.6231(a)(3)-1(a)(1) (i), (vi)(A, Proced. & Adm n. Regs.
Affected itens, i.e., itens affected by the treatnent of
partnership itens such as certain additions to tax and interest,
can only be assessed foll ow ng the conclusion of the partnership
proceedi ng. See secs. 6225(a), 6231(a)(5); Wite v.
Comm ssioner, 95 T.C. at 211; N.C. F. Enerqgy Partners v.
Conm ssioner, 89 T.C. 741, 745 (1987); Maxwell v. Conm ssioner,
87 T.C. 783, 791 n.6 (1986).
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under paynent did not result from Madi son’s |ack of econom c
investnment in the recyclers or from Madi son’s overall sham
nature, nor has petitioner shown that section 6659 is otherw se
i nappl i cabl e.

2. Section 6659(e)

Under section 6659(e), the Comm ssioner may waive all or
part of the addition to tax for valuation overstatenent based on
a showi ng by the taxpayer that there was a reasonable basis for
the valuation or adjusted basis clainmed on the return and that
such claimwas made in good faith. The Comm ssioner’s decision
to grant or deny the waiver is discretionary and is revi ewabl e
only for an abuse of discretion, such as where the denial of the
wai ver is arbitrary, capricious, or unreasonable. See Krause V.

Conmi ssioner, 99 T.C. at 179; Haught v. Conm ssioner, T.C. Meno.

1993- 58.

Respondent contends that petitioner may not chal |l enge the
section 6659 penalty because petitioner “has not asked
respondent to waive all or a portion of that addition”. 1In the
alternative, respondent contends that petitioner failed to show
that there was a reasonable basis for the valuation or adjusted
basis he claimed on his return. Petitioner contends that he
first learned of respondent’s inposition of the section 6659
addition to tax in the notice of deficiency and that he was

unabl e to request a waiver through adm nistrative channels
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during the 90-day period in which he was allowed to petition the
i nposition of the penalty to this Court. Petitioner further
contends, however, that his case was assigned to the IRS Ofice
of Appeals for several nonths before the trial and that during
that time “All present issues were discussed at |ength and
ultimately rejected by the Service”, so that “the failure of the
Comm ssioner to waive the overvaluation penalty while this case
was in Appeals, anmbunts to an abuse of discretion”.

Petitioner has failed to persuade us that he requested a
wai ver before trial as he alleges. Petitioner did not request a
wai ver in his petition, nor did he allege that he had requested
a wai ver or that he had reasonabl e cause for the valuation of
the partnership’ s assets clainmed on his return. Petitioner did
not introduce any evidence at trial to prove that he had

requested a wai ver or that he submtted any information to

respondent in support of a waiver. See, e.g., Milnan v.

Comm ssioner, 91 T.C. 1079, 1084 (1988); Haught v. Conm SsSioner,

supra; Magnus v. Commi ssioner, T.C Menp. 1990-596. Because

petitioner has failed to establish that he nade a tinely request
for waiver, we cannot conclude that respondent abused his
discretion in failing to waive the section 6659 addition to tax.

Merino v. Conm ssioner, 196 F.3d at 159 (the Tax Court cannot

order the Conm ssioner to affirmatively do sonething that is

within the original discretion of the Comm ssioner where there
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is no record evidence of an abuse of adm nistrative discretion
because “the taxpayers and their counsel * * * ought to request

any such waiver, not the Tax Court”); Osowski v. Conm ssioner,

T.C. Meno. 2000-367; U anoff v. Conmissioner, T.C Menp. 1999-

170; Jaroff v. Conmm ssioner, T.C Menp. 1996-527; Haught v.

Conmi sSsi oner, supra.

Because petitioner’s underpaynent is the result of an
overval uation of nore than 250 percent and because petitioner
did not prove that he requested a waiver of the section 6659
addition to tax, we sustain respondent’s determ nation that
petitioner is liable for the section 6659 addition to tax at the
rate of 30 percent of the underpaynent of tax attributable to
t he disallowed tax benefits.

C. Section 6621(c)

Section 6621(c) provides for an increased rate of interest
on an under paynent of tax equal to 120 percent of the nornal
rate under section 6601, but only if such under paynment exceeds
$1,000 and is attributable to a tax-notivated transaction.
Section 6621(c)(3) defines the term“tax-notivated transaction”
to include any val uation overstatenent within the neaning of
section 6659(c) and any sham or fraudul ent transaction. Sec.
6621(c)(3)(A (i), (v). The increased rate of interest is
effective with respect to interest accruing after Decenber 31,

1984, even if the transaction was entered into before that date.
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See Solow ejczyk v. Conm ssioner, 85 T.C. 552 (1985), affd.

wi t hout published opinion 795 F.2d 1005 (2d Cr. 1986); Barlow

v. Conm ssioner, T.C. Menob. 2000-339.

Petitioner contends that he should not be held liable for
the increased interest rate under section 6621(c) because he
invested in Madison with the intent to earn a profit.
Respondent contends that we lack jurisdiction to determ ne
whet her petitioner is liable for the increased interest rate,

citing our Qpinion in Wiite v. Conm ssioner, 95 T.C. 209 (1990).

We agree with respondent. As expl ained bel ow, we | ack both
affected itemjurisdiction under section 6230 and section
6621(c)(4) jurisdiction to determ ne whether petitioner is
liable for additional interest under section 6621(c). See Wite

v. Conm ssioner, supra.

1. Affected Item Jurisdiction

An affected itemis any “itemto the extent such itemis
affected by a partnership item” Sec. 6231(a)(5). Affected
itenms are of two types. The first type is a conputationa
adjustnment nmade to reflect a change in a partner’s tax liability
resulting from partnership-level adjustnents. Sec. 6231(a)(6);

N.C.F. Enerqy Partners v. Conmissioner, 89 T.C. at 744. The

Comm ssi oner may assess a conputational adjustnent against a
partner w thout issuing a notice of deficiency once the

partnership proceeding is conpleted. Sec. 6230(a)(1); N.CF
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Enerqgy Partners v. Conm ssioner, supra at 744. The second type

requires a determnation that nust be nade at the partner |evel.

N. C.F. Enerqy Partners v. Conm Ssioner, supra at 744. I n

appropriate circunstances, once the partnership proceeding is
conpl eted, the Comm ssioner nay issue a notice of deficiency to
a partner for additional deficiencies attributable to an

affected itemrequiring partner-|evel determ nations. Sec.

6230(a)(2)(A)(i); N.CF. Energy Partners v. Conm ssioner, supra
at 743-744.
Additional interest is an affected itemthat requires a

partner-level determnation. White v. Comm Ssioner, supra at

212: N.C.F. Enerqgy Partners v. Conm ssioner, supra at 745.

Section 6230(a)(2)(A) (i) provides that subchapter B shall apply
to any deficiency attributable to affected itens that require
partner-|level determ nations. Subchapter B of chapter 63 sets
forth deficiency procedures in the case of incone, estate, gift,
and certain excise taxes.

Section 6213(a) of subchapter B authorizes the Tax Court to
redeterm ne a deficiency provided a tinely petition is fil ed.
(Herei nafter subchapter B of chapter 63 will be referred to as
the “deficiency procedures”.) Section 6211(a) defines
“deficiency”, in general, as the anount by which the tax inposed

exceeds the sum of the anmobunt of tax shown on the return and the
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anount of tax previously assessed over any rebates. Wite v.

Conmi ssi oner, supra at 213.

In Wiite, a case involving substantially the sane
procedural facts as this case, 2 we consi dered whet her additional
interest is a “deficiency” within the neaning of section
6211(a). We held that it was not and that, therefore, we did
not have jurisdiction under section 6230(a)(2)(A (i) to
redeterm ne additional interest. W explained that section
6601(e) (1), which provides generally that any reference in the
Code to any tax “shall be deened also to refer to interest”,
excl udes subchapter B of chapter 63 fromthat general rule.
Consequently, references to tax in the definition of deficiency
contained in section 6211(a) do not include interest. Because
our affected itemjurisdiction under section 6230 is limted to
“a deficiency attributable to affected itens which require
partner |evel determ nations” and because additional interest is

not a deficiency wthin the nmeaning of section 6211(a), we

2ln Wiite v. Conmi ssioner, 95 T.C. 209, 210 (1990), the
Comm ssi oner issued an FPAA to the tax matters partner of a
partnership determ ning adjustnments to a partnership’s return
The taxpayers received a copy of the FPAA fromthe Comm ssioner
as notice partners, and neither the tax matters partner nor the
notice partners filed a petition disputing the FPAA. |d.
Thereafter, the Conmm ssioner assessed the deficiency in tax
resulting fromthe partnership adjustnments against the taxpayers
as a conputational adjustnent. [d. By a subsequent statutory
noti ce of deficiency, the Conm ssioner determ ned that the
t axpayers were liable for additional interest under section
6621(c), as well as additions to tax under secs. 6653(a)(1l) and
(2) and 6659, and the taxpayers disputed the determ nation. |[d.
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concl uded that we did not have jurisdiction under section 6230

to redeterm ne additional interest. Wite v. Comm SSioner,

supra at 212-214.

Petitioner is in the same procedural posture as the
taxpayer in Wite, and our holding in Wite is controlling. Qur
affected itemjurisdiction under section 6230(a)(2)(A) (i) does
not include jurisdiction to redeterm ne whether petitioner is
liable for additional interest. 1d.

2. Section 6621(c)(4) Jurisdiction

Section 6621(c)(4) provides that

In the case of any proceeding in the Tax Court for a

redeterm nation of deficiency, the Tax Court shal

al so have jurisdiction to determne the portion (if

any) of such deficiency which is a substanti al

under paynent attributable to tax notivated

transacti ons.
The Tax Court, therefore, has jurisdiction in a deficiency
proceeding to determne the portion of such deficiency that is a
subst anti al underpaynent attributable to tax-notivated
transactions. The | anguage “such deficiency” refers to the
deficiency that the Court is redetermining. Wite v.

Conmi ssi oner, supra at 216.

In Wiite, we al so deci ded whether section 6621(c)(4) gave
us jurisdiction to redetermne the taxpayer’s liability for
additional interest. W held that it did not. Section
6621(c)(2) provides that a “substantial underpaynent

attributable to tax notivated transacti ons” neans any
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under paynent of taxes inposed by subtitle A for any taxable year
that is attributable to one or nore tax-notivated transactions
if the amount exceeds $1,000. W concluded in Wite that no
part of the deficiency fit within the definition of a
subst anti al underpaynent attributable to tax-notivated
transactions contained in section 6621(c). An underpaynent
within the nmeani ng of section 6621(c)(2) is an underpaynment of
tax i nposed by subtitle AL The only deficiencies in tax at
issue in Wite? were deficiencies resulting fromadditions to
tax that are inposed by subtitle F.

In this case, the only itens at issue other than additional
interest are additions to tax, and the additions to tax are
i nposed by subtitle F, not subtitle A. No portion of the
deficiency involves an underpaynent of tax inposed by subtitle
A. Because no portion of the deficiency before the Court is
attributable to tax inposed by subtitle A no portion of the
deficiency before the Court can be a substantial underpaynent
attributable to tax-notivated transactions. Wite v.

Conm ssioner, 95 T.C. at 216. Consequently, we also | ack

24Sec. 6662(a)(2) provides that “Any reference in this title
to ‘tax’ inposed by this title shall be deened also to refer to
the additions to the tax, additional anpbunts, and penalties
provi ded by this chapter.” Al though sec. 6662(b) provides that
sec. 6662(a) shall not apply to certain additions to tax, we
concluded in Wiite v. Conm ssioner, 95 T.C. at 215, that the
additions to tax inposed under secs. 6653(a)(1l) and (2), and
6659, which were at issue therein, were taxes for purposes of the
deficiency procedures under sec. 6662(a)(2).
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jurisdiction under section 6621(c)(4) to redeterm ne additional
interest.?

D. Concl usi on

We have carefully considered all remaining argunents by the
parties for results contrary to those expressed herein and, to
the extent not discussed above, conclude that those argunents
are without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.

2] f petitioner had paid sone or all of the additional
interest that was determ ned by respondent under sec. 6621,
petitioner would have had the opportunity to contest his
l[tability for such interest pursuant to the Court’s overpaynent
jurisdiction. See sec. 6512(b); Barton v. Comm ssioner, 97 T.C
548 (1991); Barlow v. Conmm ssioner, T.C Meno. 2000-339.
Petitioner does not contend that he paid any of the additional
i nterest.




