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VEMORANDUM COPI NI ON
HOLMES, Judge: Robert and Yvonne Kovacevi ch chal |l enge the
Comm ssioner’s decision to collect their unpaid 1992 incone taxes
by levy. Their main argunent is that the IRS failed to properly
credit five checks against their outstandi ng bal ance for that

year.
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Backqgr ound?

This case is one of several arising froma |ong-running
di spute between Robert Kovacevich and the I RS about whet her he
was an enpl oyee or an independent contractor of his law firm
The firmchanged its nane during the years this dispute raged,
whi ch can nmake follow ng the cases fromyear to year confusing.
But the year before us is 1992, so we begin there.

In 1992, Robert’s firm (which he had incorporated) was naned
Robert E. Kovacevich, P.S., and he treated hinself as an
i ndependent contractor--nmeaning that the firmdid not wthhold
payroll taxes fromwhat it paid him This was to the firnms
advant age, because enpl oyers nust generally deduct and w thhol d
payrol | taxes--including incone tax, Social Security (FICA) tax,
Medi care tax, and unenpl oynent (FUTA) tax--fromtheir enpl oyees’
paychecks. The inconme tax withheld is a credit against the
i ncone tax owed by the taxpayer at the end of the year. FICA tax
has two portions, one paid by the enployer and one paid by the
enpl oyee; the enployer pays its portion and w thholds the
enpl oyee’s. Enpl oyers nust deposit w thheld i ncone and FI CA

taxes into a bank account within a short tinme after the

! Thi s background information cones fromW Mjt., Inc. v.
United States, 45 Fed. O . 543 (2000), Kovacevich v.
Comm ssioner, T.C Meno. 2003-161, affd. 177 Fed. Appx. 561 (9th
Cr. 2006), W Myt., Inc. v. Conm ssioner, T.C Meno. 2003-162,
affd. in part and remanded in part 176 Fed. Appx. 778 (9th Gr
2006), and W Myt., Inc. v. Conm ssioner, T.C Meno. 2007-211
affd. 314 Fed. Appx. 65 (9th Cr. 2009).
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enpl oyee’ s paycheck is cut. This is called the “trust fund’
system because it is deened a special fund in trust for the

United States under section 7501(a).? Slodov v. United States,

436 U. S. 238, 243 (1978). |If a corporate enployer doesn’t pay
over the w thheld noney, the Conmm ssioner nmay collect it froma
“responsi bl e person”; i.e., an actual person who was required to
pay over the tax. Mney that’'s collected this way is called a
trust-fund-recovery-penalty tax. Sec. 6672.

By characterizing Robert as a self-enployed individual, his
firmwas making hi mresponsible for paying all those taxes
ot herwi se col |l ected through payroll deductions. Wen he and his
wife filed their 1992 tax return, they reported $90, 000 that he
got fromthe firmas self-enploynent incone, and paid $5,570 in
sel f-enpl oynment tax under section 1401, which is a tax equal to

the enpl oyer’s portion of the FICA tax. Kovacevich, T.C Meno.

2003-161; Western Managenent, 45 Fed. d . at 548.

The Comm ssi oner disagreed with the Kovacevi ches about
whet her Robert was an i ndependent contractor. He asserted that
Robert was an enpl oyee, and sent the Kovaceviches a notice of
deficiency based in part on that belief, but also disallow ng

vari ous deductions and claimng that Robert and Yvonne had fail ed

2 Unl ess otherwi se indicated, references to sections in this
opinion are to the Internal Revenue Code as anended, and al
references to Rules are to the Tax Court’s Rules of Practice and
Pr ocedure.
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to report about $45,000 in additional income. Kovacevich, T.C

Mermo. 2003- 161.

The Kovaceviches filed a petition with our Court. After
finding in the Conm ssioner’s favor on nost issues, we ordered a
conput ati on under Rule 155.® The Kovacevi ches asked us to take
several checks into consideration as part of this conputation
process, but we denied those requests and upheld the
Comm ssioner’s conputations, finding a $13, 329 deficiency and an
accuracy-rel ated penalty under section 6662 of $2,160 for 1992.

Kovacevich, T.C. Menob. 2003-161, Kovacevich v. Conmm ssi oner, No.

12815-99 (T.C Jan. 15, 2004) (order and decision). The
Kovacevi ches appeal ed and the Ninth Crcuit affirned.
Kovacevi ch, 177 Fed. Appx. 561 (9th G r. 2006).

The Conm ssioner’s recharacterization of Robert as an
enpl oyee of his law firmhad a couple inportant effects. The
first was to elimnate the Kovaceviches liability for Robert’s
sel f-enpl oynent tax, but also elimnate their right to deduct
hal f that tax as a personal deducti on.

The second inportant effect was to cast the entire
obligation to pay enploynent taxes onto Robert’s firm which by
t hen had changed its nane to Western Managenent, Inc. The

Comm ssioner went after the firmfor its failure to pay

3 Rule 155 allows the Court to issue an opinion but wthhold
a final decision until the parties submt conputations of the
correct amount to be included.
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enpl oynment taxes for Robert’s services by issuing it a notice of
deficiency for 1994 and the first quarter of 1995. Wstern
Managenent also filed a petition with our Court, but we again

uphel d the Conm ssioner’s determ nation. Wstern Managenent,

T.C. Meno. 2003-162. Part of this case was anot her conputati onal
di spute and the Ninth Circuit remanded it to us to revi ew whet her
t he Conm ssioner had considered certain credits against the

conpany’s liability. Wstern Managenent, 176 Fed. Appx. 778, 781

(9th Cr. 2006). W found on remand that, as of 2004, the
Kovacevi ches thensel ves had paid all taxes related to the wages
Robert earned during the periods at issue. Under section
3402(d), these paynents had to be credited to Western
Managenent’ s account, reducing the firm s deficiency to zero.

Western Managenent v. Conm ssioner, No. 12686-99 (T.C Aug. 3,

2007) (order and decision). Wstern Managenent appealed this
deci sion too, claimng we should have abated the FI CA and FUTA
taxes it owed and should have awarded it attorney’s fees. The

Ninth Crcuit recently affirmed our ruling. Wstern Managenent

v. Comm ssioner, 314 Fed. Appx. 65 (9th G r. 2009).

But the Kovaceviches’ 1992 individual incone-tax case and
West ern Managenent’s 1994- and- a-bit-of-1995 enpl oynent -tax case
were only two fronts in their war with the IRS. The Comm ssi oner
al so determ ned that Western Managenent owed enpl oynent taxes for

1991, 1992, and 1993. Western Managenent paid up and sued for a
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refund in the Court of Federal Cains. Wstern Managenent V.

United States, 45 Fed. d. 543 (2000). The key issue in that

case was the sane as it was in the earlier Tax Court cases: Was
Robert an enpl oyee or an independent contractor? And the Cains
Court answered that question the same way we had--finding that he
was an enpl oyee. That case, however, seens to be stuck on
crediting questions. See id. at 553 n.11. As of June 2009,
t hat phase had not yet concl uded.

In 2004, the Conm ssioner opened another front by assessing
a trust-fund-recovery penalty under section 6672 agai nst Robert
for all four quarters of 1994 and the first quarter of 1995. As
menti oned above, the Code lets the IRS collect unpaid enpl oyer
taxes as a penalty from “any person required to collect,
truthfully account for, and pay over any tax inposed by this
title” in the anobunt of 100 percent of the unpaid tax--the
Commi ssioner, in other words was claimng that Robert was a
“responsi bl e person” for his firm

And that brings us back to the 1992 tax year for the
Kovacevi ches thensel ves. W had entered decision against themin
2003 and, though they had appeal ed our decision, the Comm ssioner

assessed the amount we found due, see sec. 7485,* and began

4 Section 6213 bars the IRS fromassessing a tax liability
until our decision becones final, and section 7481 nakes our
decisions final only when all opportunities for appeal have been
exhausted. But section 7485 trunps this by stating that

(continued. . .)
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trying to collect it. In April 2005, the Comm ssioner sent them
a notice that he intended to | evy upon their property to collect
what was by then nore than $10,000. They each nailed back a
tinmely request for a collection due process (CDP) hearing.
Before the hearing, the Kovaceviches sent the Appeals officer
copi es of four checks they believed should be credited to their
1992 account. The Appeals officer held the hearing and in July
2006 sent them a notice of determ nation upholding the levy. In
this notice, the Appeals officer explained that she woul d not
consi der whether the IRS had properly credited the checks the
Kovacevi ches claimto have sent, reasoning that this was an
i nperm ssible challenge to their underlying tax liability, see
sec. 6330(c)(2)(B), that the checks related to years not at issue
in the CDP hearing, or that she shouldn’'t do so because the
crediting matter was in front of the Tax Court on remand fromthe

Ninth Crcuit as part of the Western Managenent |ine of cases.

She al so rejected the Kovacevi ches’ request that she contact
the Social Security Admnistration to ensure the proper crediting
of Robert’s SSA account once the question of his status as an
enpl oyee or independent contractor was settled, stating that this

claimcould be made only via a claimfor refund outside of the

4(C...continued)
assessnment shall only be stayed during an appeal if the taxpayer
posts a bond. There is no evidence the Kovaceviches did that.
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col l ections hearing process.® But then, perhaps out of an
abundance of caution, she attached a table show ng that she had
researched three of the four checks and found them applied to
l[iabilities other than the Kovaceviches' unpaid 1992 liability.

On appeal, the Kovacevi ches argue nmainly that the Appeals
of ficer abused her discretion in finding that the four checks
t hey brought to her attention did not need to be credited to
their 1992 tax debt.® They also argue that the Comm ssi oner
shoul d have credited their 1992 account for the amount of a fifth

check- - nunber 10376--which they produced at trial.

°> The Kovaceviches also paid a filing fee for the IRS to
consider a collections alternative. The IRS |later returned the
fee after the Kovaceviches failed to provide any of the required
i nformati on.

® The Kovacevi ches make one neritless argunent—that it was
an abuse of discretion not to give thema certified transcript,
Form 4340, at the hearing. W routinely hold that nothing in the
Code requires an Appeals officer to furnish a taxpayer with a
Form 4340 during a CDP hearing. See, e.g., Nestor v. Comm s-
sioner, 118 T.C 162, 166 (2002).

They al so ask us to reopen the trial record so they can cal
the I RS enpl oyee who they say was responsible for the audit of
their 1992 taxes. But what goes on during audits is inmateri al
to the de novo record on which we deci de deficiency cases.

G eenberg Express, Inc. v. Conm ssioner, 62 T.C. 324, 327-28
(1974). And this isn’'t a deficiency case--it’s a CDP case where
the amount of the liability isn't even an issue.
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The checks in question are:

Check
No.

Dat e

Anmpunt

Payor

Apply to

3747

3/ 30/ 91

$21, 985. 48

Robert E.
Kovacevi ch
P. S

“Enpl oynent tax 3-31-
88-9/ 30/ 88; 1989;
3/ 31/ 89-9/ 30/ 89;
3/ 31/ 90- 9/ 30/ 90"

7438

9/ 30/ 95

$22, 583. 20

Robert E.
Kovacevi ch
P. S

“941 taxes’ 3/31/92-
12/ 31/92; 941 taxes
3/31/93-12/ 31/ 93.
For paynment of 941
taxes only no

i nterest or
penal ti es”

10161

9/ 29/ 03

$7,682. 00

Robert and
Yvonne

“Paynent of

enpl oynent tax
West ern Managenent
I nc. For 6672
penalty to

wi t hhol di ng t ax
only. D rected
paynment for 1994
t axes of Robert E.
Kovacevi ch
classified as

enpl oyee”

10376

4/ 28/ 04

$7,514. 40

Robert and
Yvonne

“Paynent of

enpl oynent tax ONLY
West ern Managenent
Inc. Directed
paynment for TAX ONLY
1994 for Robert E.
Kovacevi ch
classified as

enpl oyee”

7641

11/ 23/ 04

$8, 276. 50

Robert and

“6672 penalty on

" W assune the Kovaceviches intended “941 taxes” to nean
West ern Managenent’s quarterly enpl oynment taxes, which would have
been submtted wwth a Form 941, “Enployer’s Quarterly Federal Tax
Return.”
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The Kovacevi ches resided in Spokane, Washi ngton when they
filed their petition.

Di scussi on

The Kovacevi ches ask us to resolve the check-crediting issue
and al so object to the Appeals officer’s refusal to transmt
certain information to the Social Security Adm nistration. Their
case--perhaps an easy one if the Appeals officer had sinply
reviewed IRS records to see whet her any of the checks the
Kovacevi ches showed her should have had any effect on their 1992
i ndi vidual income-tax liability--instead raises sone difficult
procedural questions that we need to discuss before reaching the
merits of the crediting question:

1 Can we | ook at the crediting of check 10376, which the
Kovacevi ches didn't present at the CDP hearing?

| s an exam nation of the crediting of paynents to the
| RS a challenge to a taxpayer’s “underlying tax
l[tability” or a dispute about whether the IRS foll owed
an “adm ni strative procedure?’--a question that

determ nes our standard of review, and

Does coll ateral estoppel or res judicata bar |ater

adm ni strative challenges to crediting when they could
have been made at the conputational stage of an earlier
deficiency case?

Procedural |ssues

A.  Check 10376

Check 10376 stands by itself because the Kovacevi ches did
not put that check in front of the Appeals officer during the CDP

heari ng--nmeani ng we have no determnation to review on that
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question. The Conmm ssioner argues in his brief that we shouldn’t
consi der that check because it was not part of the admnistrative
record. W have already held, however, that we are not limted
to the admnistrative record in review ng CDP determ nations.

Robi nette v. Conm ssioner, 123 T.C 85 (2004), revd. 439 F. 3d 455

(8th Cr. 2006). As a reviewed opinion, Robinette remains good
law in our Court unless a case is to be appealed to the Eighth

Circuit; this case is not. See &lsen v. Conm ssioner, 54 T.C

742, 757 (1970), affd. 445 F.2d 985 (10th Cir. 1971).°8

Because we do not follow the record rule, we wll consider
evi dence not produced at the CDP hearing if it is relevant to
i ssues raised during the hearing and i s adm ssi bl e under the
Federal Rul es of Evidence. The Conmm ssioner, however, will often
object to evidence that a taxpayer introduces for the first tinme
at trial in our Court on the ground that evidence not put before
the Appeals officer during the CDP hearing is irrelevant to the
question of whether that officer abused her discretion. Mirphy

v. Comm ssioner, 125 T.C. 301, 313-14 (2005), affd. 469 F.3d 27

(st Cr. 2006). But in this case, the Conm ssioner did not

object to entry of this check into evidence, so we can dodge any

8 In a very recent decision, the Ninth Crcuit cited the
Eighth GCrcuit’s opinion in Robinette favorably. See Keller v.
Comm ssioner, -- F.3d --, 2009 W. 1532197 (9th G r. June 3, 2009)
at *4. Gven the result we reach in this case, we need not
consider Keller's effect on the continuing vitality of our
Court’s opinion in Robinette.
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further anal ysis--an evidentiary objection unmade at trial is

wai ved. Fed. R Evid. 103(a); Fuller v. Conmm ssioner, 20 T.C.

308, 314 (1953), affd. 213 F.2d 102 (10th Gr. 1954).

B. Crediting as a Challenge to the Underlying Liability

The Conm ssi oner next concedes on brief that the Appeals
of ficer was wong to conclude that she need not, or could not, or
shoul d not, investigate whether the checks shoul d have been
credited agai nst the Kovaceviches’ unpaid 1992 liability. W
need to explain this concession to explain the problens that it
creates.

The concession springs fromthe Conmm ssioner’s readi ng of
section 6330(c), which lists what a taxpayer may raise during a
CDP heari ng:

SEC. 6330(c). Matters Considered at Hearing.--In the
case of any hearing conducted under this section—

(1) Requirenment of investigation.--The appeals
officer shall at the hearing obtain verification from
the Secretary that the requirenments of any applicable
| aw or adm nistrative procedure have been net.

(2) Issues at hearing.--
(A) I'n general.--The person may rai se at the
hearing any rel evant issue relating to the
unpaid tax or the proposed | evy, including--
(1) appropriate spousal defenses;

(1i1) challenges to the appropriateness
of collection actions; and

(1i1) offers of collection alternatives,
whi ch may include the posting of a bond,
the substitution of other assets,
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i nstal |l nent agreenent, or an offer-in-
conprom se

(B) Underlying liability.--The person may
al so raise at the hearing challenges to the
exi stence or anount of the underlying tax
l[tability for any tax period if the person
did not receive any statutory notice of
deficiency for such tax liability or did not
ot herwi se have an opportunity to di spute such
tax liability. [Enphasis added.]

Because the Kovacevi ches received a notice of deficiency for
1992, their “underlying liability” could not have been properly
at issue in the CDP hearing. The Appeals officer clearly
understood this as a general principle. The Kovacevi ches do not,

as is plain fromtheir reliance on Perkins v. Conm ssioner, 129

T.C. 58, 64 (2007), a case in which the taxpayers could chall enge
the underlying deficiency because “no statutory notice of
deficiency was sent to petitioner” for the year at issue. But
the application of this general principle requires an answer to a
nmore precise question: Is a dispute about whether a particul ar
check shoul d have been credited toward a particular tax liability
a prohibited “challenge to the underlying tax liability?”

Qur analysis requires a brief detour into tax jargon:
liability, deficiency, and assessnent. A tax liability is the
tax inposed by the Code on a particular taxpayer for a particular
tax year. Sec. 26(b)(1). For an individual who correctly
reports his taxes, that liability is the anobunt of tax shown on

his return. A deficiency is the difference between the anmount of
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a taxpayer’s liability and the anbunt shown on his return--in
other words, the difference between a taxpayer’s liability under
t he Code and what he admts that he owes on his return. Sec.
6211. An assessnent is the recording of a liability in the
Comm ssi oner’s books. Sec. 6203.

Wth these definitions in place, it mght seemat first
readi ng that challenges to the proper crediting of checks that a
t axpayer sends to the IRS are not “challenges to the underlying
liability,” because they don’t raise questions of the anount of
tax i nposed by the Code for a particular tax year. They raise,

i nstead, questions of whether that liability remains unpaid. The
Commi ssi oner agrees, arguing that “the very structure of section
6330 reinforces the distinction between liability and paynent of
unpaid tax.” The Conm ssioner points out that section
6330(c)(2)(A) starts by saying, “the [taxpayer] may raise at the
hearing any rel evant issue relating to the unpaid tax . . . ,”
wher eas section 6330(c)(2)(B) says the taxpayer nay raise
chal l enges “to the exi stence or anmount of the underlying tax

l[tability” if the taxpayer has not received a notice of
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deficiency.® (Enphasis added.) In Freije v. Conm ssioner, 125

T.C. 14, 26 (2005), we reasoned:

considering the terns of the statute in their ordinary

meani ng, a “relevant issue relating to the unpaid tax

or the proposed |l evy” surely includes a claim such as

the one here, that the “unpaid tax” has in fact been

satisfied by a remttance that the Conm ssioner im

properly applied el sewhere.

So we agree with the Comm ssioner on this one, and hol d that
guestions about whether a particular check was properly credited
to a particular taxpayer’s account for a particular tax year are
not challenges to his underlying tax liability.¥® The
consequence here is that we review the Appeals officer’s

determ nati on for abuse of discretion

° Anot her vocabul ary problemis that “credit” can nmean two
different things in tax law. It can nean anounts subtracted from
the conputation of tax otherwi se owed, rather than (as with
deductions) fromthe anount of inconme on which the tax is
conputed. But it can also nean the reduction in unpaid liability
that occurs when a taxpayer pays his tax and his account is
“credited.” The parties, and sonetinmes our own cases, don’t
al ways nmake this distinction clear.

10 We also carefully distinguish cases |ike Perkins and
Landry v. Conm ssioner, 116 T.C. 60 (2001). 1In cases |ike these,
t axpayers argue that they are due refunds fromprior years that
shoul d be credited to their unpaid tax in a |later year.
Overpaynents fromone tax year can, under section 6513(d) and its
regul ations, be a credit toward the tax liability of the
followng year. W rule on such argunents under the Code
provi sions governing clains for refund, see secs. 6511, 6513, and
treat themas raising a question of liability for that follow ng
tax year. See Landry, 116 T.C. at 62-63. |If that’s an argunent
t he Kovacevi ches are making, section 6330(c)(2)(B) bars themfrom
maki ng it successfully because they already had a chance to
contest their liability when they got a notice of deficiency.
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Were the validity of the tax liability was properly at
issue in the hearing . . . The anmount of the tax liability
Wi ll in such cases be reviewed by the appropriate court on a
de novo basis. Wuere the validity of the tax liability is
not properly part of the appeal, the taxpayer may chal |l enge
the determ nation of the appeals officer for abuse of
discretion. H Conf. Rept. 105-599, at 266 (1998).

See also, e.g., Sego v. Conm ssioner, 114 T.C at 611; Goza v.

Conmi ssioner, 114 T.C. at 182-83. This neans that we | ook to see

if the Appeals officer’s decision was grounded on an error of |aw
or rested on a clearly erroneous finding of fact, or whether he
applied the correct lawto fact findings that weren't clearly

erroneous but ruled in an irrational manner. | ndus. |l nvestors v.

Comm ssioner, T.C. Menp. 2007-93 (citing United States v.

Sher burne, 249 F.3d 1121, 1125-26 (9th Cir. 2001)); see also

Cooter & Gell v. Hartmarx Corp., 496 U. S. 384, 402-03 (1990).

Qur agreement with the Conm ssioner on this point, though,
may end up causing hima problem-it neans that the Appeals
officer coomitted an error of |aw when she | abel ed the check-
crediting argunent a challenge to the underlying liability. This
means that she necessarily abused her discretion, unless her
error was harm ess. See Perkins, 129 T.C. at 70-71. The Com
m ssioner points out to us two paths to a finding of harm ess-
ness: that the Kovaceviches are barred fromraising the check-
crediting issue by section 6330(c)(4) and the doctrine of res

judicata, and that they would still | ose because the IRS did
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correctly credit the checks against liabilities other than their
unpai d 1992 individual incone-tax liability.

C. Section 6330(c)(4) and Res Judicata

Section 6330(c)(4) precludes a taxpayer fromraising in a
CDP hearing any “issue” that “was rai sed and considered at a
previ ous hearing under section 6320 or in any other previous
adm nistrative or judicial proceeding.” The Kovacevi ches
rai sed--and we did consider--the issue of check 3747 during their

deficiency trial. Kovacevich v. Conm ssioner, No. 12815-99 (T.C

Jan. 15, 2004) (decision). Therefore, the Code itself would
precl ude us from addressing this check during the collections
stage. But Rule 39 requires a party to specially plead “any
matter constituting an avoi dance or affirmative defense,
including res judicata.” Wether preclusion under section
6330(c)(4) is “a matter” that nmust be pleaded as an affirmative
defense is unclear. |If it is, then there’s a problem because
the Comm ssioner didn't raise the issue in his answer. But we'l|
just note the problemas one we’'ll save for a later case--it
woul d affect at nost only one of the disputed checks.

The Comm ssi oner next argues that the Kovaceviches could
have rai sed the proper crediting of these checks in previous
litigation, even though they didn't. This is an argunent about
res judicata. But applying res judicata in this case turns out

to be quite conplicated. The first problemfor the Comm ssioner
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is that, as with his section 6330(c)(4) argunent, he raised it
for the first time in his posttrial brief. Res judicata is
definitely an affirmative defense, yet it is nowhere in the
Conmmi ssioner’s answer and didn’t cone up at trial.* A second
problemis that it’s not at all clear that questions of whether
the RS credited particular checks correctly have to be raised in
a deficiency case.' And even in the Kovacevi ches’ 1992
deficiency case only one check, nunber 3747, was actually
mentioned in the conputations, when we found that it was a check
“credited to previous years for enploynent taxes owed by the
corporation’s liabilities relating to 1988, 1989, and 1990.”

Kovacevich v. Comm ssioner, No. 12815-99 (T.C. Jan. 15, 2004)

(decision). (The Kovacevi ches presumably coul d have al so raised
the crediting of check 7438, because they wote it in 1995.)

The check nunbered 10161 was witten in Septenber 20083,
after the trial but before entry of the Rule 155 conputati ons,
and the last two checks, 7461 and 10376, were witten after we
had already entered decision. So it’s not at all clear that

guestions about the proper crediting of particular paynents are

11 ] nstead, the Comm ssioner pleaded section 6330(c)(2)(B)
as an affirmative defense in his answer.

12 The application of paynents is al nost always part of
over paynment cases where the final decision docunent includes a
statenent of account show ng assessnents and paynents. See sec.
6512(b)(3); Internal Revenue Manual pt. 35.8.6.3.1.3 (Aug. 11
2004) .
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part of the sanme “claim” and so precluded by res judicata, as is
the proper conmputation of tax liability. It is clear that in the
ci rcunstances of this case--where at |east sone of the checks
coul d not have been brought to our attention because they hadn’t
been witten yet--we would still need to proceed to the question
of whether the IRS properly credited them So we w il sidestep
this question too.

That | eaves us with the decisive question of whether the IRS
properly credited the disputed checks. The Kovacevi ches make two
argunents. The first is that the checks were credited to the
wrong tax years. The second is that overpaynents of enpl oynent
taxes for sonme years should have been carried over to reduce
their 1992 incone-tax liability.

[1. Crediting of the Checks at |Issue Here

A taxpayer who nmakes a voluntary paynent may desi gnate which

l[itability he or she wishes to pay. Tull v. United States, 69

F.3d 394, 396 (9th Gr. 1995); see also Rev. Proc. 2002-26, 2002-
1 CB 746. W find that all the Kovaceviches paynents were
voluntary, so their designation controls.

Check 3747, for $21,985.48, was written on the account of
Robert E. Kovacevich, P.S., on March 30, 1991. The check bears
the enpl oyer identification nunber of Robert E. Kovacevich, P.S.,
and directs that it should be credited for “Enploynent tax 3-31-

88-9/30/ 88, 1989, 3/31/89-9/30/89, 3/31/90, 9/30/90.” The
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Appeal s officer did not research this check, and the Comm ssi oner
entered no transcripts for tax years before 1992 into evidence at
trial. However, the Appeals officer wote in the Notice of
Determ nation that this check pertained to “years outside the
CDP.” This finding was not an abuse of discretion; it was not
clear error for her to determne that this check was neant to pay
for years before 1992 and was neant to reduce the firm s own
unpaid tax liabilities. And, if it is up to us to nake a finding
of our own on the basis of the trial record, we find it nore
i kely than not that the check was credited as the Kovacevi ches
wi shed.

Check nunber 7438, for $22,583.20, was witten on the
account of Robert E. Kovacevich, P.S., on Septenber 30, 1995. It
reads “941 taxes 3/31/92-12/31/92; 941 taxes 3/31/93-12/31/93.
For paynent of 941 taxes only no interest or penalties.” This
check also has the firm s enployer identification nunber on it.
The back of this check bears an obscured docunent |ocator nunber
(DLN) ® which reads in part “291172772.” This matches an Cct ober
4, 1995 I RS conputer-transcript entry | abeled “paynent” for
West ern Managenent’s tax period ending March 1992. This nakes it

highly likely that check 7438 is the very sanme check t hat

13 The I RS assigns a DLN to each docunent it processes. I|IRS
enpl oyees can then refer to the DLN to find out which taxpayer
sent the docunent and where the docunent is stored.
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triggered the refund litigation in the Court of Federal C ains.
As the opinion in that case states:

On Septenber 30, 1995, a check in the amount of $22,530. 20
fromaccount no. *** [ XXXXX-XXX] was paid to the Interna
Revenue Service. *** The check was paid on anounts billed
by the IRS for alleged FICA FUTA and other enpl oynent
taxes solely on a dispute of one worker Robert Kovacevich
for the cal endar year 1992.

Western Managenent, 45 Fed. C. at 548. This reading is con-

firmed by the 1992 Western Managenent transcript, which indicates
t hat the Kovacevi ches began refund litigation for that year in
May 1997. The transcript shows that Western Managenent got a
refund of $3,961.04 for 1992; this corresponds to the anount of
check 7438 less the additional tax assessed plus interest and
penalties. W therefore find that the Appeals officer comit-
ted no clear error in concluding that the IRS did credit this
check according to the taxpayer’s wi shes; all the facts strongly
indicate it was neant to pay the firms tax debt, not the Kovace-
vi ches’ .

The Kovacevi ches wote check 10161 Septenber 29, 2003. They
directed that this $7,682 check be put toward “Paynment of enploy-
ment tax Western Managenent Inc. For 6672 penalty to w thhol ding
tax only. No interest or penalty paynent. Directed paynent for

1994 taxes of Robert E. Kovacevich classified as enpl oyee.”

4 There is a discrepancy of $94.04 between the check and
the transcript entry, but the parties did not address it. W
find it to be immterial.
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Anal yzing the crediting of this check is conplicated; although
West ern Managenent’s enpl oyer identification nunber is
handwitten at the top, Robert’s Social Security nunber and the
words “1994 tax” are typed at the bottom This nakes the job of
di scerning the Kovacevi ches’ intended crediting very confusing.
On the one hand, they designated it for paynent of the “6672
penalty.” On the other, it also has Robert’s Social Security
nunber typed on the check and a second note directing that it
shoul d be put toward “1994 taxes of Robert E. Kovacevich.” This
suggests it should pay his tax. |If we had a third hand, we could
al so point out that it’'s designated for “paynent of enploynent
tax Western Managenent Inc.,” indicating paynent of 941 taxes,
reinforced by the handwitten enployer identification nunber on
t he check.

The Comm ssi oner apparently resolved this issue by crediting
the checks to Western Managenent’s account. The DLN on the back
of the check is 29117282040043; this matches an Cctober 3, 2003
entry on Western Managenent’s account transcript showi ng a $1, 920
paynment for the firms first quarter 1994 taxes. The Appeals
of ficer found that the IRS had credited the remai nder of the
check to the rest of Western Managenent’s 1994 tax year. The

foll ow ng paynent entries appear in the transcripts:
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Peri od Payment Anount Payment Date
3/ 31/ 94 $1, 920. 50 10/ 3/ 03
6/ 30/ 94 $1, 920. 50 10/ 3/ 03
9/ 30/ 94 $1, 920. 50 10/ 3/ 03
12/ 31/ 94 $1, 920. 50 10/ 3/ 03

Based on the evidence, the Appeals officer did not abuse her
discretion in finding that the check was credited across all four
quarters of Western Managenment’s 1994 tax year. It was al so not
clear error for her to find that this accorded with the

t axpayer’s confusing directions--those directions as stated on
the check coul d have supported any one of three different
conclusions as to their intentions. “Were there are two
perm ssi ble views of the evidence, the factfinder’s choice

bet ween t hem cannot be clearly erroneous.” Anderson v. Gty of

Bessener City, 470 U S. 564, 574 (1985). And, of course, none of

the three plausible interpretations of the anbi guous directions
has anything at all to do wth the Kovaceviches’ 1992 incone tax.
Check 10376 was for $7,514.40 and dated April 28, 2004. It
was drawn fromthe personal account of Robert and Yvonne Kovace-
vich, but witten on it is “Paynment of enploynent tax ONLY Wes-
tern Managenent Inc. Directed paynent for TAX ONLY 1994 for Rob-
ert E. Kovacevich classified as enployee.” The only identifica-
tion nunber on the check is Western Managenent’s. And that is
what we find was done: On Western Managenent’s transcript for

March 1994, there is an entry for a “subsequent paynent” of
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$7,514.40. Although some of the nunbers on the back of the check
are obscured, the digits “31105004" are clear and match the DLN
on the transcript corresponding to the May 3, 2004 paynent. The
Appeal s officer didn't analyze where this check went--renenber,
it was the check the Kovaceviches introduced only at trial. But
it’s plain to us that when they wote it, the Kovaceviches
desi gnated the check to pay 1994 taxes. The 1994 tax quarters
for Western Managenent do not overlap with the Kovaceviches’ 1992
i ndi vidual tax year, so we find that the Conm ssioner properly
did not credit it to the Kovaceviches’ individual account.

The Appeals officer addressed the |ast of these five checks,
nunber 641 for $8,276.50, by verifying that it had been applied
to Western Managenent’s deficiency for the first quarter of 1995.
The Kovaceviches wote this on Novenber 23, 2004, directed that
it should be put toward the “6672 penalty on 3/27/1995,” and
wr ot e Robert Kovacevich's Social Security nunber on it. The
West ern Managenent transcript for the period ending March 31,
1995 has an entry on Novenber 23, 2004 for a “subsequent paynent
- trust fund” in the amount of $8,276.50. The nunber printed on
t he back of the check again matches the “DLN i ndicated on
West ern Managenent’s transcript.

The Kovacevi ches pl ausi bly argue that they wanted this
paynment applied to Robert’s 1995 trust-fund-recovery penalty

under section 6672, not to Western Managenent’s 941 taxes for
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1995. But their argunent m sses the point--this case is about
t he Kovaceviches’ unpaid 1992 tax liability. W sinmply |ack
jurisdiction over 1995 taxes when they do not affect the tax year
covered by the notice of determnation in front of us. Freije,
125 T.C. at 25.

Robert even admtted at trial that he wanted this applied
to the 1995 section 6672 penalty, but stressed that he al so asked
the Appeals officer to credit it to his 1992 incone tax defici-
ency. The Kovacevi ches made no coherent argunent as to why this
anount should be applied to both the 1995 penalty and their 1992
i ncone tax. The only possible question is whether the check
shoul d have been applied to cover 941 taxes or 6672 penalties for
1995, but 1995 isn’t the year in front of us and doesn't directly
affect the year that is. Any m stake the Appeals officer nmade in
finding that the check was credited according to the Kovacevi ch-
es’ wishes is harmess error. W also find no support for Rob-
ert’s sonewhat puzzling general assertion that the paynents
shoul d be applied toward both Western Managenent’s liability and
to his individual liability. Section 6521 does mtigate the
effect of the statute of limtations if self-enploynment inconme is
recharacterized as wage i ncone, so that self-enploynent taxes
al ready paid can be credited toward the enployer’s liability.
Robert, however, seens to think that the taxes owed by Western

Managenment exactly equal the taxes paid by him anounting to a
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wash. This isn’t the case; Robert underreported his incone in
1992 by $45,000. Nobody has yet paid the taxes--either enploy-
ment or income tax--on this extra incone. The deficiency for
1992 also reflected a higher liability because the Conm ssioner
deni ed sone of the Kovacevi ches’ Schedul e C deductions. So any
error commtted by the Appeals officer was doubly harm ess--not
only were the checks properly credited to years other than 1992,
but they woul dn’t have satisfied the Kovaceviches’ unpaid tax
liability for that year even if they had been applied to 1992.

[11. Contribution Basis

The Kovacevi ches briefly argue about sonething called “con-
tribution basis.” They believe the Comm ssioner overcollected
enpl oynment taxes for 1988, 1989, and 1990 by applying check num
ber 3747 to that debt, and should therefore credit the overpay-
ments toward their 1992 defi ci ency.

The Kovacevi ches are partly correct about the “contribution
basis;” section 3121(a) exenpts from wages subject to part of the
FI CA t ax:

that part of the remuneration which, after renuneration * *

* equal to the contribution and benefit base (as determ ned

under section 230 of the Social Security Act) with respect

to enpl oynent has been paid to an individual by an enpl oyer
during the cal endar year with respect to which such
contribution and benefit base is effective, is paid to such

i ndi vi dual by such enpl oyer during such cal endar year. * * *

We sidestep the problem (and the need to parse the passage

just quoted): The short answer to the Kovaceviches’ argunent is
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that they didn't provide any evidence that they net the require-
ments for this exenption. They didn’t enter into evidence their
tax returns or other evidence of Robert’s incone for 1988-90.
They also didn’t tell us (or the Appeals officer) specific am
ounts that should be credited toward 1992 or how those credits
reduce the deficiency. This attack on the notice of determ na-
tion nmust also fail.

V. Social Security Paynents

The Kovaceviches finally urge us to find an abuse of discre-
tion in the Appeals officer’s refusal to send information about
their additional incone to the Social Security Adm nistration.

Al t hough this seens |ike a strange line of argunent, it has real -
life effects on the Kovaceviches. They argue that if the Comm s-
sioner told the SSA about the additional 1992 i nconme on which

t hey must now pay taxes, they could increase their nonthly Soci al
Security payout by a small anount.

We are synpathetic to this desire to increase their retire-
ment incone. But a CDP hearing is not the right forum-getting
information fromthe IRS to the SSA about whether Social Security

t axes have been paid is not an issue related to an unpaid tax and
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is not related to a levy. It is thus not an issue that may be

raised at a CDP hearing. See sec. 6330(c)(2).7%

Deci sion will be entered for

respondent.

15 Since Western Managenent’s 1992 enploynent-tax liability
is still pending in dains Court, Western Managenent may not yet
have conputations sufficient to put together a revised Form W2.
42 U. S.C. section 432 also requires the Secretary of the Treasury
to make such returns available to the Comm ssioner of Social
Security. See also Corkrey v. Conm ssioner, 115 T.C. 366 (2000).
This may be sonething the Kovaceviches can work on with the SSA
if and when they get a revised W2 fromtheir firm




