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MVEMORANDUM OPI NI ON

COHEN, Judge: The petition in this case was filed in
response to a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 (notice of
determ nation) with respect to petitioners’ incone tax liability
for 2003 and 2004 and a Decision Letter Concerning Equival ent

Hearing Under Section 6320 and/or Section 6330 of the Internal
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Revenue Code (decision letter) for petitioners’ incone tax
ltabilities for 1994 through 2002. The issues for decision are:
(1) Whether the decision letter should be treated as a
notice of determnation entitling petitioners to judicial review,

(2) whether sustaining the filing of a Federal tax |lien was
an abuse of discretion; and

(3) whether penalties and/or interest on petitioners’
outstanding liabilities should be abat ed.

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code.

Backgr ound

Petitioners resided in Florida at the tinme that they filed
their petition.

After this case was set for trial, respondent filed a notion
to dismss for lack of jurisdiction and to strike as to the
taxabl e years 1994 through 2002 (nmotion to dismss). |In the
notion to dism ss respondent contended that petitioners did not
tinmely request a hearing under section 6320 and that, therefore,
they were properly issued a decision letter rather than a notice
of determnation with regard to their tax years 1994 t hrough
2002. However, in a supplenent to respondent’s notion to
di sm ss, respondent contended that petitioners had nmade but
w thdrawn a tinmely request for a hearing with respect to those

years. A second request for the sane years was not tinely.
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Thus, according to respondent, petitioners were entitled only to
an equi valent hearing resulting in the issuance of a decision
letter with respect to those years. Because the decision letter
is not a “determ nation” under section 6330, respondent argues,
the Court does not have jurisdiction and petitioners are not
entitled to judicial review under section 6320 or section 6330

Wi th respect to 1994 through 2002. See Kennedy v. Conm Ssioner,

116 T.C. 255 (2001).

Respondent also filed a notion for partial summary judgnent
with respect to 2003 and 2004. The notion to dismss and the
nmotion for partial summary judgnent were set for hearing at the
time previously set for trial. Petitioner Stanley Shel don
Kradman (petitioner) testified, as did the hearing officer.
Petitioner testified, anong other things, that he had nmade a
tinely request for a hearing for all years in dispute, that he
was |later told by IRS personnel that, unless he w thdrew that
request, he could not settle his liabilities or pursue an offer-
in-conpromse (AOC; and that he either m sunderstood or was
m sl ed about the effect of withdrawing his request. Respondent’s
counsel acknow edged that respondent was unable to find the
purported w thdrawal or any information regarding the
ci rcunst ances under which it occurred. 1In any event, a hearing
with respect to all years, 1994 through 2004, occurred at the

sane tinme, involved the sane issues, and requires the sane
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analysis fromthe Court. Because petitioner nmade a tinely
request for a hearing and there is no reliable evidence of an
effective withdrawal, the notion to dismss wll be denied. See

Craig v. Comm ssioner, 119 T.C 252, 259 (2002). Because the

nmotion for partial summary judgnent presuned that the notion to
di sm ss woul d be granted, and because testinony was taken as at
trial, the notion for partial sunmmary judgnment will be denied and
the case decided on the evidence presented at trial.

The facts are essentially undi sputed, though not sti pul at ed.
Since 2003, petitioners have been attenpting to resolve their
| ong-outstanding tax liabilities through OCs. The OCs were
rejected on the ground that petitioners were not in conpliance
with then-current tax obligations. As a condition of processing
one of the later O Cs, petitioners were requested to submt a
$150 fee. Petitioner asserted that they could not pay the fee.

On February 1, 2005, the Internal Revenue Service (IRS) sent
petitioners a Notice of Federal Tax Lien Filing and Your Right to
a Hearing under IRC 6320 for tax years 1994 through 2003. On
February 28, 2005, petitioners requested a hearing. On February
16, 2006, a Notice of Federal Tax Lien Filing and Your Right to a
Hearing Under I RC 6320 was sent to petitioners with respect to

tax years 2003 and 2004. On March 19, 2006, petitioners
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requested a hearing. A hearing was conducted by an Appeal s
Settlement Oficer (hearing officer) on October 16, 2006, and the
notices underlying this case were sent on January 18, 2007.

At the tinme of the hearing conducted under section 6330, the
hearing officer explained that collection alternatives could not
be consi dered unl ess petitioners brought thenselves into
conpliance with then-current obligations. The hearing officer
determ ned that petitioners were not in conpliance with estinmated
tax requirenents for 2006 and had not filed their 2005 return.
Nonet hel ess, the hearing officer received and revi ewed financi al
data petitioners provided. He advised petitioners that
collection alternatives could be considered, such as an
instal |l ment agreenent for paynments of approximately $1, 700 per
month, if petitioners became conpliant. Petitioners declined to
pursue an installnment agreenent.

Di scussi on

Petitioners have invoked our jurisdiction under section
6330(d) to review the determ nation of the hearing officer to
sustain the notice of filing a Federal tax lien. They have not
chal I enged the anount of the underlying liability, although at
trial petitioner asserted that their inability to pay the
out st andi ng bal ances results from del ays by the IRS that
i ncreased the anmount of penalties and interest. Because the

matter of abatenment of the penalties and interest was not raised
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before the Ofice of Appeals, we cannot consider it now. See

Ganelli v. Conm ssioner, 129 T.C 107, 113-114 (2007). Because

the underlying liability is not properly at issue, we reviewthe
determ nation only for abuse of discretion, which requires us to
deci de whether the determ nation was arbitrary, capricious, or

W t hout sound basis in fact or law. See id. at 111. Reliance on
a failure to pay current taxes in rejecting a collection
alternative does not constitute an abuse of discretion. |1d. at

111-112 (citing Oumyv. Conm ssioner, 123 T.C. 1, 4, 13 (2004),

affd. 412 F.3d 819 (7th G r. 2005)).

Petitioners conplain that m sstatenents were nmade as to
whet her they had tinmely requested a hearing with respect to their
1994 through 2002 liabilities and that those m sstatenents and
ot her delays by the IRS increased penalties and interest beyond
petitioners’ ability to pay. Petitioners’ tax history and the
testinmony at trial suggest that the outstandi ng anounts woul d not
have been paid any earlier if the confusion about the tineliness
of their request for hearing had not occurred. The essence of
their conplaint is that their liabilities should have been
conprom sed in spite of their failure to maintain current
conpl i ance.

Petitioners have presented no persuasive evidence or
argunent that an abuse of discretion occurred here. Petitioners

have not shown that there was an error in determning that they
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were not conpliant with their current tax obligations, and they
did not offer or agree to any collection alternatives.

We conclude that it was not an abuse of discretion to

sustain the filing of a lien.

An appropriate order

and decision will be entered.




