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MVEMORANDUM OPI NI ON

VASQUEZ, Judge: Respondent noves the Court to enter a
decision in accordance with the parties’ stipulation of settled
i ssues (stipulation) filed on Novenber 20, 2006. Petitioner
objects to the notion, contending that respondent’s conputation
of his tax liability erroneously bars the refund or credit of

part of an overpaynent of petitioner’s 2000 taxes. W nust
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deci de whether to grant respondent’s notion. For the reasons
stated bel ow, we shall grant respondent’s notion.

Backgr ound

At the tinme he filed his petition, petitioner resided in Ft.
Lauder dal e, Fl ori da.

On April 15, 2001, petitioner filed Form 4868, Application
for Automatic Extension of Tinme To File U. S. Individual |ncome
Tax Return (application for extension). Wth his application for
extension, petitioner estimated that his incone tax liability for
2000 was $225,000 and subnmitted a paynent of that anobunt. On
Cct ober 24, 2002, petitioner delinquently filed a Form 1040, U. S
| ndi vi dual I ncone Tax Return (the delinquent return), for the
2000 tax year, showing a tax due of $248,805. On lines 59 and 65
of the delinquent return, petitioner erroneously entered $250, 000
of 2000 estimated tax paynents. On lines 66 and 67a of the
del i nquent return, petitioner entered an overpaynent in the
anount of $1,195 and requested a refund of that anount.

On January 30, 2003, pursuant to a request fromrespondent,
petitioner paid the difference between his actual estimted tax
paynents for tax year 2000 of $225,000 and the tax liability he
reported on his return of $248,805 (anobunting to $23, 805), plus
i nterest.

On March 22, 2005, respondent mailed petitioner a notice of

deficiency, determ ning unpaid taxes, additions to tax, and
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penalties for tax years 1999, 2000, and 2001. On May 26, 2005,
petitioner petitioned this Court for a redeterm nation of the
above-nmenti oned determ nation.

On Novenber 20, 2006, the parties filed a stipulation of
settled issues (the stipulation) with the Court. The stipulation
resol ved substantially all of the issues in the notice of
deficiency. Particularly, the parties now agree that petitioner
has an overpaynent of tax for tax year 2000 in the anmount of
$129,656. The parties also agree that petitioner is allowed a
refund of $23,805 of that overpaynent, representing the
addi tional paynent petitioner made on January 30, 2003. The
parties agree that the only issue that remains for our
determ nation is whether petitioner is barred fromrecovering the
remai ni ng portion of the above-nentioned overpaynent (anounting
to $105, 851) pursuant to section 6512.1

Di scussi on

Petitioner objects to respondent’s notion for entry of
decision in accordance with the stipulation. Petitioner argues
that the delinquent return forns the basis of a claimfor refund,
and that petitioner is therefore entitled to a refund or credit
of the above-nentioned overpaynent of $129, 656 pursuant to

section 6512(b)(3)(C. Respondent contends that the delinquent

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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return does not constitute a claimfor refund, and that the Court
is therefore precluded fromdetermning a credit or refund of the
over paynment pursuant to section 6512(b)(3)(B)

If a notice of deficiency is issued to a taxpayer for a
particul ar taxable period and the taxpayer files a tinely
petition in this Court claimng an overpaynent for that taxable
period, that overpaynment nmay be refunded or credited only as

provided in section 6512(b). Sec. 6512(b); Jackson v.

Commi ssioner, T.C Menp. 2002-44; sec. 301.6512-1(a), Proced. &

Adm n. Regs. Wth respect to a taxpayer’'s claimto an
overpaynent in a proceeding before this Court, the requirenents

of section 6512(b) are jurisdictional. Conm ssioner v. Lundy,

516 U. S. 235 (1996); Harlan v. Conmm ssioner, 116 T.C. 31, 32 n.2

(2001). Petitioner bears the burden of proving that his clainmed
over paynments are refundabl e under section 6512(b). Rule
142(a) (1).

Section 6512(b)(3) limts the Court’s ability to order a
credit or refund of an overpaynent. Under section 6512(b)(3)(B)
if a notice of deficiency is miled within 3 years fromthe tine
the return was filed, the Court nay order a credit or refund of
an overpaynent if the overpaynent was nade within the 3-year
period i medi ately preceding the date of the mailing of the
noti ce of deficiency, plus the period of any extension of tine

for filing the return. [If the notice of deficiency was not
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mailed within 3 years after the filing of the return, the anount
of the credit or refund may not exceed the anobunt of tax paid
during the 2 years imedi ately preceding the date the notice of
deficiency was mailed. See sec. 6511(b)(2)(A) and (B)

| f section 6512(b)(3)(B) applies, as respondent contends it
does, the Court lacks jurisdiction to determne a refund or
credit of the overpaynent at issue in this case. The notice of
deficiency was mailed on March 22, 2005, and within 3 years after
petitioner filed the delinquent return. Under respondent’s
theory, the “look-back” period (consisting of 3 years, plus the
period of the extension of tinme for filing that petitioner
received for his 2000 tax return) extends back to Novenber 22,
2001. Petitioner’s overpaynent was made on April 15, 2001, and
therefore, according to respondent, falls outside the “| ook-back”
period. Absent application of another provision, respondent
argues that the Court lacks jurisdiction to determ ne a refund or
credit of the overpaynent in issue in this case.

However, section 6512(b)(3)(C) allows the Court to determ ne
a credit or refund of an overpaynent in sonme situations in which
a taxpayer has actually filed a claimfor a refund before the
notice of deficiency was issued. In such a case, the end of the
“l ook-back” period is determ ned not by the date the notice of
deficiency was mail ed, but by the date on which the claimfor

refund was fil ed.
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As it relates to the case before us, section 6512(b)(3) (0
provi des that the Court may order refund or credit of the
overpaynment if the claimhad not been disallowed before the
notice of deficiency was mailed, or if the claimhad been
di sal |l oned before the notice of deficiency was mailed and a
timely suit for refund could have been commenced as of the date
the notice of deficiency was nailed. Sec. 6512(b)(3)(C (i) and
(1i). Petitioner contends that he nmade an adm ni strative claim
for refund that was either not disallowed, or if it was
di sal |l oned, he could have commenced a tinely suit for refund as
of the date the notice of deficiency was mail ed.

|f, as petitioner asserts, the delinquent return constitutes
a claimfor refund, the Court would have jurisdiction to order a
refund or credit of the overpaynent at issue. As noted supra,
petitioner filed the delinquent return on Cctober 24, 2002.
Regardl ess of whether the 3-year or the 2-year “l| ook-back” period
woul d apply, petitioner’s overpaynent on April 15, 2001, falls
within the “l ook-back” period under petitioner’s theory, and the
Court would have jurisdiction to order refund or credit of the
over paynent .

Under certain circunstances, a properly executed incone tax
return may constitute a claimfor refund or credit. Section

301. 6402-3(a)(5), Proced. & Adm n. Regs., provides:
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A properly executed individual * * * incone tax return
* * * gshall constitute a claimfor refund or credit if
it contains a statenent setting forth the anount
determ ned as an overpaynent and advi si ng whet her such
anount shall be refunded to the taxpayer or shall be
applied as a credit against the taxpayer’s estinmated

i ncone tax for the taxable year imedi ately succeedi ng
t he taxabl e year for which such return * * * is filed.

* * %

The deli nquent return does not neet the above criteria for a
formal refund claimwth respect to the overpaynent at issue.
The del i nquent return makes no nention of the amount the parties
now agree constitutes an overpaynent and does not contain any
statenents regarding the basis for such overpaynent.

Petitioner also argues that the delinquent return forns the
basis for an informal refund claim As petitioner correctly
notes in his objection to respondent’s noti on:

It is well established that a witing which does not
qualify as a formal refund clai mneverthel ess nay tol
the period of Iimtations applicable to refunds if (1)
the witing is delivered to the Service before the
expiration of the applicable period of limtations, (2)
the witing in conjunction with its surroundi ng
circunst ances adequately notifies the Service that the
taxpayer is claimng a refund and the basis therefor,
and (3) either the Service waives the defect by
considering the refund claimon its nerits or the

t axpayer subsequently perfects the informal refund
claimby filing a formal refund claimbefore the
Service rejects the informal refund claim

Jackson v. Conmm ssioner, supra (and the cases cited therein).

The determ nation of whether an informal refund claimhas been
made depends on the particular circunstances of the case, and the

rel evant question is whether the Comm ssioner knew or shoul d have
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known that a refund claimwas being nmade. Turco v. Conm Ssioner,

T.C. Meno. 1997-564. A witing may constitute an informal refund
claimif it gives notice fairly advising the Conm ssioner of the

nature of the taxpayer’s claim United States v. Kales, 314 U. S.

186, 194 (1941).

The deli nquent return does not formthe basis of an informa
claimfor refund. The delinquent return shows tax due of
$248, 805. Although the delinquent return erroneously sought a
refund of $1,195--an anount |ess than the refund of $23,805 to
whi ch respondent has stipul ated--the return does not give any
notice of the overpaynent anount petitioner now seeks or of any
basis for such a claim

Mor eover, the circunstances surrounding petitioner’s filing
of the delinquent return indicate that the delinquent return does
not constitute a claimfor refund. As noted supra, petitioner
actually made an additional paynent toward the anount of tax
shown on the delinquent return approximately 3 nonths after
petitioner filed the delinquent return. Petitioner has not
shown--or even all eged--that he maintained any protest to the
paynment of additional tax. It need hardly be noted that
petitioner’s voluntary paynent of nore tax shortly after filing
the delinquent return tends to indicate that he was not
si mul t aneously pursuing a claimthat he had al ready paid too nuch

t ax.
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The deli nquent return did not give any notice of
petitioner’s alleged claimfor refund or the basis thereof, and
the circunmstances surrounding the filing of that return do not
alter that conclusion. The delinquent return therefore does not
formthe basis of a claimfor refund, and section 6512(b)(3)(B)
applies. Accordingly, the Court lacks jurisdiction to determ ne
a refund or credit of the overpaynent at issue. W reject
petitioner’s sole objection to respondent’s notion, and we shall
grant respondent’s notion.

To reflect the foregoing,

An appropriate order and

decision will be entered.




