PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opi ni on 2001- 169

UNI TED STATES TAX COURT

RI CHARD P. KRI NGEN, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 264-01S. Fil ed Cctober 24, 2001.

Ri chard P. Kringen, pro se.

Dennis R_Onnen, for respondent.

CARLUZZO, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tine the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the years in issue. The decision to
be entered is not reviewable by any other court, and this opinion

shoul d not be cited as authority.
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Respondent determ ned deficiencies in, and additions to
petitioner’s Federal incone taxes as foll ows:

Additions to Tax

Sec. Sec. Sec.
Year Defi ci ency 6651(a) (1) 6651(a) (2) 6654(a)
1990 $4, 439 $1, 109. 75 --- $290. 62
1993 8, 361 2, 090. 25 --- 350. 31
1994 3, 897 974. 25 --- 202. 21
1995 4,221 1, 055. 25 --- 228. 86
1996 4, 446 1, 000. 35 $844. 74 236. 64
1997 4,238 953. 55 550. 94 226.71
1998 4,161 871. 65 271. 18 175. 84

I n respondent’ s answer, increased deficiencies are clained as
follows: (1) $82 and $420, for 1990 and 1993, respectively, to
reflect petitioner’s correct filing status;?! and (2) anounts that
accrued after June 15, 2000, with respect to the additions to tax
under section 6651(a)(2) for 1996, 1997, and 1998.

After concessions, the issues for decision are: (1) Whether
petitioner is entitled to any deductions for trade or business
expenses; and (2) whether petitioner is |iable for additions to
tax under sections 6651(a)(1l) and 6654 for the years in issue,
and under section 6651(a)(2) for 1996, 1997, and 1998.

Backgr ound

Sone of the facts have been stipulated and are so found.

! I'n the notice of deficiency, respondent determ ned
deficiencies for 1990 and 1993 based on a filing status of
single; however, the parties stipulated that petitioner’s correct
filing status for those years is married, filing separate.
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At the tinme that the petition was filed, petitioner resided in
Topeka, Kansas.

At various tinmes from 1990 t hrough 1998, petitioner worked
as a sal esperson, sonetines as an i ndependent contractor and
sonetinmes as an enpl oyee, for no fewer than 10 to 15 conpani es.
He sol d various products or services, such as insurance, tax
services, living trusts, precious coins, travel-related products,
and food products. Sone of the conpanies reported conpensation

paid to himas foll ows:

Conpany Year Amount Form
Sell Anmerica, Inc. 1990 $13, 500 1099
The Lazarus G oup, Inc. 1993 10, 690 1099
A l.A , Inc. 1993 712 1099
Freedom Life Ins. Co. 1995 86 1099
Loyal Anerican Life Ins. 1997 1, 367 1099
Direct Entertai nnent Service 1997 841 1099
Renai ssance 1998 6, 500 W 2

During the years in issue, petitioner also worked as a farm

| aborer. For 1993, the owner of the farmissued a Form 1099 to

petitioner indicating that petitioner was paid $3,000 that year.
On a |l oan application dated February 24, 1995, petitioner

represented that his gross incone was $1, 000 per week. On

anot her | oan application dated Novenber 29, 1995, petitioner

represented that his income fromfarm ng was $20, 000 per year.

Petitioner signed both applications under penalties of perjury.
In a statenment filed in a bankruptcy proceedi ng petitioner

initiated in August 1998, petitioner indicated that he and his



- 4 -

wi fe had total projected nonthly income of $4,354 and total
proj ected nonthly expenses of $4,200. Petitioner signed the
statenent of his projected nonthly inconme and expenses under
penal ti es of perjury.

Petitioner did not file a Federal inconme tax return for any
year in issue. Except for $287 of Federal inconme tax withheld
fromthe conpensation he received as an enpl oyee of Renai ssance
in 1998, there were no Federal inconme tax w thhol di ngs or
esti mated Federal inconme tax paynents made by petitioner during
any of the years in issue.

Rel yi ng upon various indirect nmethods of determ ning incone
that take into account information received fromthird parties
and the schedul e of inconme and expenses filed in the bankruptcy
proceedi ng, respondent, in the notice of deficiency, conputed

petitioner’s gross incone for each year in issue as follows:

Year | ncone
1990 $18, 648
1993 36, 168
1994 21, 924
1995 22, 680
1996 23, 688
1997 24, 444
1998 18, 700

Wth the exception of the conpensation that petitioner received
from Renai ssance in 1998, respondent determ ned that all other

itens of gross incone for each year in issue constitute net



- 5.
earnings from sel f-enpl oynent subject to the tax inposed on such
i ncome pursuant to section 1401.

Petitioner’s 1990 taxable incone was conputed by allow ng a
personal exenption deduction, a deduction attributable to the
i nposition of the self-enploynent tax, and the standard deduction
applicable to a single individual. For all other years in issue,
petitioner’s taxable incone was conputed by all ow ng a personal
exenption deduction, a deduction attributable to the inposition
of the self-enploynent tax, and item zed deductions. Respondent
further inposed additions to tax under sections 6651(a)(1)
(failure to file returns tinely) and 6654(a) (underpaynent of
estimated tax) for all the years in issue, and under section
6651(a)(2) (failure to pay taxes tinely) for the years 1996,
1997, and 1998.
Di scussi on

In the petition, petitioner alleged that respondent erred in
the determ nati ons nmade for each year because each determ nation
was based “on no facts”. At trial, however, petitioner did not
di spute the anount of gross incone attributed to himfor each
year in the notice of deficiency. He testified that those
anounts “woul d probably be close to what | earned” and, to the
extent that the income represented “gross sal aries”, the anounts
“woul d probably be correct”. Instead, he clained that he shoul d

have been all owed deductions for trade or business expenses
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incurred in connection with the inconme. Consequently, we proceed
as though petitioner conceded the correctness of the adjustnents
contained in the notice of deficiency and consider his claimfor
addi ti onal deducti ons.

According to petitioner, he “had a huge amount of business
expenses * * * pecause * * * [he] was a comm ssi oned
sal esperson”. Petitioner further testified that these expenses
woul d of fset the income attributed to himin the notice of
defi ci ency.

Petitioner was engaged in one or nore trades or busi nesses
during each of the years in issue. 1In general, a taxpayer is
entitled to a deduction for all ordinary and necessary expenses
paid or incurred in carrying on the taxpayer’s trade or business.
Sec. 162(a). Entitlenent to a deduction presupposes that the
t axpayer can substantiate by adequate books and records the
anount of the deduction clained. Sec. 6001; sec. 1.6001-1(a),
| ncome Tax Regs.

Petitioner’s business records were not nmade available to the
Court. Petitioner clainms that his records for the years 1990
t hrough 1996 were confiscated by a storage conpany because he
failed to pay the required storage fees; he clainms his records
for 1997 and 1998 are in the possession of an accountant who w ||
not return the records until petitioner pays the accountant for

servi ces rendered.
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Except for expenses subject to section 274(d), if books and
records are not available to substanti ate busi ness expense
deductions, the Court nmay estimate the anobunt of deductions to

whi ch a taxpayer is entitled, Cohan v. Conm ssioner, 39 F.2d 540

(2d Cir. 1930), if there is a sufficient factual basis in the

record that allows us to do so, Vanicek v. Comm ssioner, 85 T.C.

731, 742-743 (1985). Here, there is no factual basis in the
record on which an estimte can be nmade. Petitioner nmade no
attenpt to reconstruct the business records that he clains are
now unavail able to him Instead, he nakes only a broad assertion
that he is entitled to business expense deductions for each year
inissue. On the basis of the record before us, we are not
satisfied that petitioner has established his entitlenment to any
deduction not already allowed by respondent in the notice of
deficiency. Therefore, petitioner is not entitled to any trade
or busi ness expense deductions for any of the years in issue.

The deficiencies for the years in issue, including respondent’s
claimfor increased deficiencies for the years 1990 and 1993, are
t her ef ore sust ai ned.

Respondent al so determ ned that petitioner is |liable for
additions to tax for: (1) Failure to file tax returns under
section 6651(a)(1l); (2) failure to make tinely paynent of taxes
under section 6651(a)(2); and (3) failure by an individual to pay

estimated inconme tax in accordance with secti on 6654.
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Section 6651(a)(1l) provides for an addition to tax of 5
percent of the tax required to be shown on the return for each
nmonth or fraction thereof for which there is a failure to file,
not to exceed 25 percent. Section 6651(a)(2) provides for an
addition to tax of .5 percent per nonth up to 25 percent for
failure to pay the anmount shown or required to be shown on a
return. A taxpayer may be subject to both paragraphs (1) and
(2), in which case the amobunt of the addition to tax under
section 6651(a)(1l) is reduced by the ambunt of the addition to
tax under section 6651(a)(2) for any nonth to which an addition
to tax applies under both paragraphs (1) and (2). The conbi ned
anount s under paragraph (1) and paragraph (2) cannot exceed 5
percent per nonth. Sec. 6651(c)(1).

The additions to tax under section 6651(a)(1l) and (2) are
appl i cabl e unl ess the taxpayer establishes that: (1) The failure
to file and/or pay did not result fromw Il ful neglect, and (2)
the failure to file and/or pay was due to reasonabl e cause.

United States v. Boyle, 469 U S. 241, 245 (1985); Henan v.

Comm ssioner, 32 T.C. 479 (1959), affd. 283 F.2d 227 (8th G

1960) .

Al though required to do so, petitioner did not file a
Federal incone tax return for any of the years in issue. O her
than his generalized assertions that respondent’s determ nations

are erroneous, petitioner makes no claimthat his failure to
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file and pay for each year in issue was due to reasonabl e cause
and not due to wllful neglect. Accordingly, we sustain the
determ nations of respondent with respect to the section
6651(a)(1) and (2) additions to tax. W further sustain
respondent’s assertion of increased deficiencies under section
6651(a)(2) for the years 1996, 1997, and 1998. Lopez v.

Conmi ssioner, T.C. Meno. 2001-93.

Subj ect to exceptions that do not apply in this case,
section 6654(a) provides for an addition to tax “in the case of
any underpaynent of estimated tax by an individual”. Although
required to do so, petitioner made no estimated tax paynents
during any year in issue. Therefore, respondent’s inposition of
the addition to tax under section 6654(a) for each year in issue
I S sustai ned.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




