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In 2005, P received a notice of deficiency for
2002. P s attorney, A tinely filed a petition for
redeterm nation on P's behalf. Neither P nor A
appeared when the case was called for trial. After the
Court issued a show cause order, A appeared and
consented to the dism ssal of the case. R assessed the
deficiency. After P failed to pay the anmpbunt ow ng, R
proposed to levy. In 2007, P, through A, requested
adm ni strative review and sought only to challenge the
underlying litability. R rejected the challenge on the
basis of 1.R C sec. 6330(c)(2)(B) and issued a notice
of determ nation sustaining the proposed levy. In
2008, P, through A filed a levy action with this
Court, seeking only to chall enge the underlying
liability. R filed a notion for summary judgnent; the
Court then issued a show cause order requiring Ato
expl ain why A personally should not be |iable under
. R C. sec. 6673(a)(2)(A) for multiplying the
proceedi ngs unreasonably and vexati ously.
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®

Id: R s nmotion for sunmary judgnment shall be
granted. |.R C sec. 6330(c)(2)(B)

Id, further, Ais liable personally under I.R C
73(a)(2)(A) for excessive costs.

®

(o]

sec. 6

Jerry R Abraham for petitioner.

John W Stevens and Steven L. Karon, for respondent.

MVEMORANDUM OPI NI ON

ARVEN, Special Trial Judge: This case is a collection

action involving a proposed |evy. See sec. 6330(d); Rules 330-
334.' Pending before the Court are (1) respondent’s Motion For
Summary Judgnent, filed May 27, 2008, pursuant to Rule 121, and
(2) the Court’s Order And Order To Show Cause, dated June 27
2008.

In his notion, respondent noves for a summary adj udi cation
in respondent’s favor “because, pursuant to |.R C 6330(c)(2)(B)
petitioner’s receipt of the statutory notice of deficiency
precludes himfromchallenging the underlying tax liability for
t axabl e year 2002, the only error assigned in the petition.”

In its order, the Court directed petitioner’s counsel of

record Jerry R Abrahamto show cause why the Court should not

1 Al section references are to the Internal Revenue Code
of 1986, as anended; all Rule references are to the Tax Court
Rul es of Practice and Procedure.



- 3 -
conclude that he (i.e., Jerry R Abraham did not multiply the
proceedi ngs unreasonably and vexatiously and why, therefore, the
Court should not require him pursuant to section 6673(a)(2)(A),
to pay personally the excess costs, expenses, and attorney’'s fees
reasonably incurred because of his conduct.?

At the tinme that the petition was filed, both petitioner and
Attorney Jerry R Abrahamresided in the State of M chi gan.

Backgr ound

Qur summary of the relevant facts necessarily begins with
petitioner’s prior action in this Court (dkt. No. 14170-05)
because that prior action is not only the Iinchpin of
respondent’s summary judgnent notion in the instant action
(docket No. 3332-08L) but also central to our show cause order.

A. Petitioner’s Action for Redeterm nation at Dkt. No.
14170- 05

By a notice of deficiency dated April 25, 2005, respondent
determ ned a deficiency in petitioner’s Federal incone tax for
t he taxabl e year 2002.°® See sec. 6212(a). The deficiency was

attributable to respondent’s determ nation that petitioner had

2 For convenience, we shall hereinafter generally refer to
petitioner’s counsel of record Jerry R Abraham as Attorney Jerry
R Abraham

3 In that notice, respondent also determ ned an addition to
tax under sec. 6651(a)(1l) for failure to tinely file and an
accuracy-rel ated penalty under sec. 6662(a) for negligence or
di sregard of rules or regul ations.
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failed to include on his income tax return for 2002 ganbling
wi nnings in the aggregate amount of $415,625, as reported by
casinos in Las Vegas, Nevada, and Detroit, Mchigan.*

In response to the notice of deficiency, petitioner
commenced a case in this Court by tinely filing a petition for
redeterm nation of deficiency, which case was assi gned docket No.
14170-05. See secs. 6213(a), 7502, 7503. The petition, which
was filed “by and through counsel”, was subscribed by Attorney
Jerry R Abrahamas “Attorney for Petitioner”. Attorney Jerry R
Abraham was (and remai ns) a nenber of the bar of this Court.

In the petition for redeterm nation, petitioner disputed the
deficiency in tax, as well as the addition to tax and accuracy-
rel ated penalty. The substantive paragraphs of the petition and
the prayer for relief recited as foll ows:

4. The anmount of the tax liability as set forth
in said Notice of Deficiency is based upon an erroneous
conput ati on of taxpayer’s ganbling w nnings as no
offset is provided for taxpayer’s ganbling | osses as
al l owed by Internal Revenue Code § 165(d).

5. Comm ssioner’s inaccurate cal cul ati ons stem
fromresulting inaccuracies relating both to taxpayer’s
ganbl ing w nnings and | osses.

VWHEREFORE, Petitioners [sic] respectfully request

that this Court disallow these revisions as pertaining
to Petitioner’s ganbling wi nnings and | osses and abate

4 The inclusion in income of unreported ganbling w nnings
al so served to decrease otherw se allowable item zed deductions
clainmed by petitioner on Schedule A, Item zed Deductions. See
sec. 68.
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the relevant portion of the existing liability wth any
acconpanyi ng penal ties.

I n due course, and pursuant to notice provided by certified
mai |, dkt. No. 14170-05 was called for trial on June 12, 2006, at
Detroit, Mchigan.® However, at that tine, there was no
appearance by or on behalf of petitioner. |In contrast, counsel
for respondent appeared and filed a Stipulation O Facts.® Also,
counsel for respondent orally noved to dismss the case for |ack
of prosecution.’

In response to the Court’s inquiry regarding the absence of
Attorney Jerry R Abraham counsel for respondent surm sed as
fol |l ows:

| talked to M. Abrahama nonth and a half ago, he
returned nmy calls. The only issue he said was, his

client still needed to get docunentation to himshow ng

the |l osses fromthe ganbling inconme. That was his only

i ssue.

That’s why he didn't originally get a Tax Court

meno, because when Attorney Jerry Abraham got themto

me, | was going to take them and if he had sone

| osses, then make an adjustnent. M guess is, his

client never gave him any evidence of any |losses to
of fset the ganbling incone.

5 The case was called at Detroit because Attorney Jerry R
Abraham acting on behalf of petitioner, had designated that city
“for all trial proceedings in this matter.”

6 The Stipulation O Facts had been executed by Attorney
Jerry R Abraham on June 5, 2006, and by respondent’s counsel on
June 9, 2006

" Subsequently, respondent’s counsel reduced his notion to
witing and, on June 13, 2006, filed a Motion To D sm ss For Lack
O Prosecution. Counsel for respondent served his notion on
Attorney Jerry R Abraham by nmail on June 12, 2006.



The Court responded as foll ows:

Well, that mght be so, but this is an opportunity
for Petitioner’s counsel to cone to Court and indicate
to the Court what he wants the Petitioner to do with
hi s case.

Merely not to showis not a satisfactory response.
Therefore, the Court is going to order a show cause
hearing to M. Abrahamas to why he should not be
sanctioned for failure to appear. * *

On June 13, 2006, the Court served an Order To Show Cause
dated June 12, 2006, on Attorney Jerry R Abrahamdirecting him
to appear on June 19, 2006, at Detroit, M chigan, and show cause
why the Court should not inpose a sanction on himfor excessive
costs pursuant to section 6673(a)(2).

At the show cause hearing, Attorney Jerry R Abraham
appeared, as did counsel for respondent. The transcript for that
hearing includes the foll ow ng coll oquy:

MR. ABRAHAM Basical ly, back on June the 6th
made a call to the District Counsel attorney and |
advised himthat ny client still had not given us the
docunents that we needed and that | told him in

addition, that if he did not give it to me by June the 7th,
we woul d sign a consent. [8

* * * * * * *
THE COURT: A consent to what?

MR. ABRAHAM  To j udgnent.

* * * * * * *

8 Notwi thstanding the professed | ack of docunentation,
Attorney Jerry R Abraham never filed a notion for continuance,
either before or at the trial session.
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THE COURT: And, counsel, are you now sayi ng you
don’t object to the granting of that notion [to dism ss
for lack of prosecution]?
MR. ABRAHAM At this tine | do not.
THE COURT: Well, first, let me say this, sir:

that | can see perhaps sonme room for confusion, but as

counsel of record, it’s your obligation to make sure

that either the matter is properly taken care of or you

appear here to informthe Court as to the status. You

under stand that?
MR. ABRAHAM Yes. | do.
THE COURT: Al right. 1'mgoing to grant the

motion to dismss for |ack of prosecution and deemt hat

you have satisfied the notion to show cause, M.

Abraham  Thank you very nuch.

MR. ABRAHAM  Thank you.

Thereafter, by Order O Dism ssal And Decision entered and
served July 3, 2006, the Court granted respondent’s Mtion To
Di smss For Lack OF Prosecution, thereby sustaining all of
respondent’s determnations in the April 25, 2005 notice of
defi ci ency.

Petitioner did not file any posthearing notion or a notice
of appeal. Accordingly, the Court’s Order O D sm ssal And
Decision at dkt. No. 14170-05 becane final in due course. See
secs. 6214(d), 7481(a)(1), 7483. Thereafter, respondent assessed
the deficiency, addition to tax, and accuracy-rel ated penalty,
together with statutory interest. See secs. 6215(a), 7459(d);

see al so sec. 6601(a).
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B. Petitioner's Collection Action at Dkt. No. 3332-08L

As previously stated, the instant case (dkt. No. 3332-08L)
is a collection action involving a proposed |evy. The
commencenent of that action had as its origin petitioner’s
failure to pay, upon notice and demand nmade pursuant to section
6303(a), the liability arising out of petitioner’s above-
described action for redeterm nation of deficiency. The
col l ection action devel oped as foll ows:

On August 2, 2007, respondent sent petitioner a Notice O
Intent To Levy And Notice O Your Right To A Hearing (final
notice of intent to levy) in respect of petitioner’s outstanding
l[tability for 2002. |In response to the final notice of intent to
| evy, petitioner, acting through his power of attorney (PQOA
Jerry R Abraham filed with respondent a Form 12153, Request for
a Coll ection Due Process or Equival ent Hearing.® The reason given
for objecting to the proposed |evy was as foll ows:

Taxpayer requests a re-open audit. He know [sic] has

| ocat ed evi dence of ganbling |osses to offset w nnings

and negate the assessed tax.

Fol Il owi ng a tel ephone conference between Attorney Jerry R

Abr aham and respondent’s settlenment officer, respondent’s Appeal s

® Petitioner’s power of attorney Jerry R Abrahamis the
sane Jerry R Abraham who was petitioner’s counsel of record in
the action for redeterm nation of deficiency at dkt. No. 14170-05
and is the sanme Jerry R Abrahamwho is petitioner’s counsel of
record in the instant collection action (dkt. No. 3332-08L). For
conveni ence, we shall hereinafter refer to petitioner’s power of
attorney Jerry R Abrahamas Attorney Jerry R Abraham
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O fice sent petitioner a Notice OF Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 (notice of
determ nation) dated January 18, 2008. 1In the notice of
determ nation, respondent’s Appeals Ofice sustained the proposed
| evy.

The Attachnent to the notice of determ nation states, in
part, as foll ows:

| SSUES RAI SED BY THE TAXPAYER

In your witten request, Form 12153, your POA raised
the liability as an issue.

At the tel ephone conference, your POA was advi sed you
are not able to raise the liability as an issue under

CDP [Col | ection Due Process] because you had a prior
opportunity to do so. Your POA agreed.

OTHER | SSUES RAI SED

No ot her issues were raised. Your POA did not ask for
a collection alternati ve.

In response to the notice of determ nation, petitioner
tinely filed the instant collection action (levy action), which
action was assigned docket nunmber 3332-08L. The petition was
subscri bed by both petitioner individually and by Attorney Jerry
R Abraham as counsel for petitioner.

The two (and only) substantive paragraphs of the petition
provide as foll ows:

5. The underlying liability is not accurate. The

original deficiency assessnent was based primarily upon
ganbling wi nnings, but it did not include any
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information relating to relevant offsetting | osses.
These offsetting | osses will greatly reduce this

t axpayer’s taxable income as well as his correspondi ng
tax liability. Evidence of these | osses was provided
to the Service, but no adjustnents have been made to
decrease the current liability. Therefore, taxpayer
requests that collection ceases pending the accurate
adj ustnment of the 2002 tax liability.

6. Taxpayer has presented docunentary evi dence of
ganbling | osses which should be offset against his
recorded ganbling winnings. This evidence has been
presented to the Service, but has not yet resulted in
any adj ust nent.

After filing an Answer, respondent filed his Mtion For
Summary Judgnent. See Rules 36, 121. As previously stated,
respondent noves for a sunmary adjudication in respondent’s favor
“because, pursuant to |I.R C. [section] 6330(c)(2)(B)
petitioner’s receipt of the statutory notice of deficiency
precludes himfromchallenging the underlying tax liability for
t axabl e year 2002, the only error assigned in the petition.”

The heart of respondent’s notion lies in paragraphs 11 and
12 thereof, which paragraphs state as foll ows:

11. Because the petitioner received the notice of
deficiency in sufficient tine to petition the Tax Court
and did do so, it was inproper for petitioner to
challenge the tax liability to which the statutory
noti ce of deficiency rel ated.

12. Because it was inproper for the taxpayer to
challenge in the CDP hearing the existence or anount of
petitioner’s liability with respect to taxable year
2002, the validity of petitioner’s underlying tax

liability is not properly at issue before this Court.
[ Sego v. Conm ssioner, 114 T.C. 604 (2000)].
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On June 13, 2008, petitioner, through Attorney Jerry R
Abraham filed a Response In Qpposition to respondent’s notion.
Therein petitioner contends that respondent’s reliance on section
6330(c)(2)(B) is erroneous for two reasons.

First, the general statutory directive of Section 6330

is to allow an aggri eved taxpayer to raise any and al

“alternatives to collection” which are appropriate in

any given context. Second, while Section 6330(c)(2)(B)

does limt the scope challenges [sic] to the accuracy

of aliability, it does not do so when the taxpayer

“did not otherwi se have an opportunity to di spute such

tax liability.” [|d.

On June 27, 2008, the Court issued its Order And Order To
Show Cause. The Court’s order directed Attorney Jerry R Abraham
to show cause why the Court should not conclude that he (i.e.,
Attorney Jerry R Abraham) nultiplied the proceedi ngs
unreasonably and vexatiously and why, therefore, the Court should
not require him pursuant to section 6673(a)(2)(A), to pay
personal |y the excess costs, expenses, and attorneys’ fees
reasonably incurred because of his conduct.

On August 18, 2008, Attorney Jerry R Abrahamfiled a
Response To Order To Show Cause. In it, Attorney Jerry R
Abraham asserts that petitioner “steadfastly” continues to
request “an accurate re-determnation of his 2002 tax liability”
and, toward that end, has sought “this forumto request a re-open
audit as an alternative to the full collection of a tax liability

whi ch he knew to be inaccurate.” Attorney Jerry R Abraham

further asserts that “a request for a re-open audit” is a
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“collection alternative” and that a collection alternative is
specifically identified by section 6330(c)(2)(A)(iii) as an
appropriate issue to be considered at a collection-rel ated
hearing. Attorney Jerry R Abrahamthen concludes as foll ows:

Section 6330(c)(2)(B) * * * clearly limts the ability
to challenge an underlying tax liability as generated through a
deficiency assessnent. However, the statute [section
6330(c)(2)(B)] also clearly provides that such limtation for
chal | enge cannot apply when a taxpayer “did not otherw se have an
opportunity to dispute such tax liability.” 1In the present
action, this Petitioner was not afforded such an opportunity.

Granted that this taxpayer availed hinself of the

full appeals process surrounding his 2002 liability,

but he sinply could not have been afforded any

reasonabl e opportunity to chall enge the assessnent

W t hout further corroboration or evidence of his

| osses. Wthout this kind of evidence, he could not

have been afforded an effective opportunity to

chal | enge the deficiency based on all the nerits of his

case.

A hearing on the Court’s June 27, 2008 Order And Order To
Show Cause was held in Washington, D.C., on August 20, 2008.
Having filed the aforenenti oned August 18, 2008 Response To O der
To Show Cause, Attorney Jerry R Abraham chose not to attend in
person. (So did petitioner.) In contrast, counsel for
respondent did appear and argued in support of a finding that
Attorney Jerry R Abraham unreasonably and vexatiously nultiplied
proceedi ngs and, as a result, should pay personally excess costs,
expenses, and attorney’s fees pursuant to section 6673(a)(2)(A).
Respondent’ s notions counsel also introduced a Decl aration by

respondent’s field counsel John W Stevens of Detroit, M chigan,
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detailing the tinme spent (a total of 10.0 hours) dealing with
dkt. No. 3332-08L. Counsel requested that respondent be
conpensated at the rate of $150 per hour.

Fol |l owi ng the aforenentioned hearing, the Court issued an
Order dated August 25, 2008, directing Attorney Jerry R Abraham
to file a response to the Declaration fromrespondent’s field
counsel. Attorney Jerry R Abrahamconplied with that order by
filing a Response on Septenber 10, 2008.

In his Response, Attorney Jerry R Abraham argues that
respondent’s field counsel’s “ten hour conputation is
di sproportionate and inaccurate.” Attorney Jerry R Abraham
further argues that he (i.e., Attorney Jerry R Abraham “pursued
an accepted admnistrative strategy of audit reconsideration
whi ch appeared to fall within the broad statutory mandate of
I nternal Revenue Code (‘I RC ) Section 6330(c)(2)(A(iii)” and
that he acted neither vexatiously nor in bad faith.

Di scussi on

A. Respondent’s Mbti on

The record is clear that respondent sent petitioner a notice
of deficiency for 2002 and that petitioner received it in
sufficient time to file a petition for redeterm nation of
deficiency with this Court. Indeed, petitioner tinely filed such
a petition. Thus, petitioner had an opportunity to dispute his

underlying tax liability. The fact that petitioner squandered
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that opportunity by failing to appear at trial and by consenting
to the dismssal of the case is irrelevant.

In view of the foregoing, section 6330(c)(2)(B) bars
petitioner fromchallenging the existence or anmount of his
underlying liability in the instant collection action. This

Court so held in Sego v. Conm ssioner, 114 T.C 604 (2000), and

has continued to so hold in an uninterrupted line of cases.® In
short, petitioner is statutorily barred from chall enging the

exi stence or anount of his underlying liability in the instant
col l ection action.

The record is equally clear that petitioner did not, and has
not, offered a collection alternative. A collection alternative,
whi ch may include the posting of a bond, the substitution of
ot her assets, an installnent paynent agreenent, or an offer-in-
conprom se, see sec. 6330(c)(2)(A)(iii), does not contenplate a
chal l enge to the exi stence or amobunt of the underlying liability
in the guise of a “request for a re-open audit”. Petitioner’s
assertion to that effect (“the general statutory directive of

Section 6330 is to allow an aggrieved taxpayer to rai se any and

10 | nsofar as sec. 6330(c)(2)(B) is concerned, we are not
aware of a single case fromany other Federal court that is
contrary to Sego v. Conm ssioner, 114 T.C. 604 (2000), and its
numer ous progeny. Indeed, petitioner cites no case, fromthis or
any other court, in support of his position regarding sec.
6330(c) (2)(B)
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all *alternatives to collection” which are appropriate in any
gi ven context”) is nothing but sophistry.
Because petitioner raised no issue other than his underlying
liability, and because petitioner is statutorily barred from
rai sing that issue, the Court shall grant respondent’s Mdtion For
Summary Judgnent. Sec. 6330(c)(2)(B)

B. Oder To Show Cause

We turn now to the Court’s Order And Order To Show Cause
dated June 27, 2008. W nust first decide whether Attorney Jerry
R Abrahamis |iable under section 6673(a)(2) for excessive
costs. |If we decide that Attorney Jerry R Abrahamis so |iable,
then we nust al so decide the anount of his liability.

1. Counsel’s liability for excessive costs

Section 6673(a)(2)(A) provides as foll ows:

(2) Counsel’s Liability for Excessive Costs.--
Whenever it appears to the Tax Court that any attorney
or other person admtted to practice before the Tax
Court has nultiplied the proceedings in any case
unreasonably and vexatiously, the Tax Court may
require—

(A) that such attorney or other person pay
personal |y the excess costs, expenses, and
attorneys’ fees reasonably incurred because of
such conduct * * *
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See Estate of Allison v. Comm ssioner, T.C. Mnpb. 2008-149, for

the nost recent case applying section 6673(a)(2)(A) as a sanction
agai nst an attorney for a taxpayer. See also Rule 33(b).1
Attorney Jerry R Abraham commenced, and has prosecuted, the
instant collection action seeking only to chall enge the existence
or amount of petitioner’s underlying liability, notw thstanding
the clear statutory bar of section 6330(c)(2)(B). Attorney Jerry

R Abraham has done so notw t hstandi ng his know edge t hat

11 Rule 33(b) deserves to be quoted; thus, in relevant
part:

(b) Effect of Signature: The signature of counse
or a party constitutes a certificate by the signer that
the signer has read the pleading; that, to the best of
the signer’s know edge, information, and belief forned
after reasonable inquiry, it is well grounded in fact
and is warranted by existing law or a good faith
argunent for the extension, nodification, or reversal
of existing law, and that it is not interposed for any
I nproper purpose, such as to harass or to cause
unnecessary delay or needl ess increase in the cost of
l[itigation. The signature of counsel also constitutes
a representation by counsel that counsel is authorized
to represent the party or parties on whose behalf the
pleading is filed. * * * |If a pleading is signed in
violation of this Rule, the Court, upon notion or upon
its own initiative, may inpose upon the person who
signed it, a represented party, or both, an appropriate
sanction, which may include an order to pay to the
other party or parties the amount of the reasonable
expenses incurred because of the filing of the
pl eadi ng, including reasonabl e counsel’s fees.

See Gllespie v. Conm ssioner, T.C Meno. 2007-202, affd. on

ot her issues 102 AFTR 2d 6215, 2008-2 USTC par. 50,552 (7th G
2008), for a case in which we justified sanctions agai nst a
taxpayers’ attorney under both sec. 6673(a)(2)(A) and Rule 33(b).
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petitioner received the April 25, 2005 notice of deficiency in
sufficient time to file an action for redetermnation with this
Court, as denonstrated by the fact that he hinself (i.e.,
Attorney Jerry R Abrahan) comenced and prosecuted the action
for redeterm nation of deficiency at dkt. No. 14170-05. The fact
that Attorney Jerry R Abraham agreed to the granting of the
Respondent’s Motion To Dism ss For Lack OF Prosecution (and never
even filed a notion for continuance) in no way avoids the fact
that Attorney Jerry R Abraham hinself comenced and prosecuted
the action for redeterm nation and was therefore fully aware of
t hat action.

Further, Attorney Jerry R Abraham has cited no case from
this or any other Federal court that would even renotely justify,
given the clear statutory bar of section 6330(c)(2)(B), the
comencenent and prosecution of the instant collection action
that seeks only to chall enge the existence or anbunt of the
underlying liability.

The argunent by Attorney Jerry R Abraham suggesting that
petitioner “did not otherwi se have an opportunity to dispute such
tax liability” constitutes a reckless disregard of both fact and
wel | - established | aw.

The argunent by Attorney Jerry R Abrahamthat appears to
equate a challenge to the exi stence or amount of the underlying

liability to a collection alternative is specious. |n our view,
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litigation that is commenced and prosecuted wi thout regard to
section 6330(c)(2)(B) is frivolous, and we cannot i nmagi ne any
purpose for such litigation other than to delay collection. See
infra note 13.

The present case does not involve a lay person untutored in
the law. Rather, it involves an attorney who is a nenber of the
bar of this Court. Practicing as he does before this Court,
Attorney Jerry R Abraham shoul d possess know edge of section
6330, the statute that regul ates pre-|levy procedures, and
specifically subsection (c)(2)(B) thereof.!? That statute has
been part of the Internal Revenue Code since 1998 and has been
t he subject of nunerous opinions of this Court. See Internal
Revenue Service Restructuring and Reform Act of 1998, Pub. L.

105- 206, sec. 3401, 112 Stat. 685, 746; Seqo v. Conm ssioner, 114

T.C. 604 (2000), and its progeny.
In conmmencing the instant action, Attorney Jerry R Abraham

has di srespected the clear bar of section 6330(c)(2)(B), and he

2 1f Attorney Jerry R Abraham wi shes to inpugn his |evel
of conpetence, then suffice it to say that he was expressly
educated as to the bar of sec. 6330(c)(2)(B) by respondent’s
Appeal s settlenent officer who, in the Attachnment to the notice
of determnation, told himthat “you are not able to raise the
liability as an issue under CDP because you had a prior
opportunity to do so.” (Attorney Jerry R Abraham has never
contradi cted the Appeals settlenent officer’s statenment, nor has
Attorney Jerry R Abraham ever contradicted the Appeal s
settlenment officer’s further statenent that “Your PQA agreed”
i.e., that Attorney Jerry R Abraham agreed with the Appeal s
settlenment officer’s statenent.)
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has done so without principled justification.®® In so doing we
find that he acted not only recklessly but in bad faith in
comenci ng and prosecuting the instant case. See Takaba v.

Comm ssi oner, 119 T.C. 285, 296-297 (2002).

In sum Attorney Jerry R Abraham has unreasonably and
vexatiously nmultiplied the proceedi ngs and shoul d therefore pay
personal |y the excess costs, expenses, and attorneys’ fees
reasonably incurred by respondent because of his conduct. Sec.
6673(a)(2) (A).

2. Anmpunt of Counsel’'s Liability

We turn now to the anmount that Attorney Jerry R Abraham
shoul d pay.
This amount is a function of the tine spent by respondent’s

counsel and the rate at which counsel should be conpensat ed.

13 See Gllespie v. Conm ssioner, 102 AFTR 2d 6215, 2008-2
USTC par. 50,552 (7th Gr. 2008), a case in which the Tax Court
petition executed by the taxpayers’ attorney ignored sec.
6330(c)(2)(B) and chall enged the exi stence or anmount of the
underlying litability. In its Order, the Court of Appeals cited
sec. 6330(c)(2)(B) and stated that “The statute puts that subject
[ how much the taxpayers owed] off limts”. The Court of Appeals
went on to state as foll ows:

The [taxpayers’] | awer cones close to conceding [that
the petition was frivolous] and argues that counsel is
entitled to file a petition in order to stall for tine
while trying to negotiate a settlement. That
effectively concedes an abuse of process. There is no
right to engage in frivolous litigation in order to
del ay coll ection.
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The record includes a Declaration by respondent’s field
counsel in Detroit, Mchigan detailing tinme spent by himin
dealing with the instant case, a total of 10 hours. Qher than 2
hours to review “requirenments for filing a notion for summary
judgrment”, we find the time spent reasonable.? In our view, 8
hours to review the petition and to file an answer, to draft a
nmotion for summary judgnent, to attenpt (on nore than one
occasion) to contact Attorney Jerry R Abrahamto ascertain
petitioner’s position, to revise the notion, to review Attorney
Jerry R Abrahami s response in opposition to the notion, to
review the Court’s June 27, 2008 Order And Order To Show Cause,
to coordinate wth other menbers of Chief Counsel’s Ofice
regarding that matter and provide themw th docunentation, and to
prepare the Declaration is not “disproportionate and inaccurate”
as alleged by Attorney Jerry R Abraham?1°

Finally, respondent’s request that attorney tine be
conpensated at the rate of $150 per hour is reasonable.
Moreover, that rate is consistent wwth other cases. E. g.,

Gllespie v. Commi ssioner, T.C. Meno. 2007-202, affd. on other

4 We enphasi ze that the Declaration represents tine spent
by respondent’s field counsel in Detroit, Mchigan. Not included
is time spent by any of counsel’s supervisors or by respondent’s
ot her counsel (or supervisors) in preparing for and attending the
hearing in Washington, D.C.; that tinme has not been separately
listed in any other declaration filed with the Court.

15 We note that Attorney Jerry R Abraham has not requested
a hearing on this matter.
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i ssues 102 AFTR 2d 6215, 2008-2 USTC par. 50,552 (7th Cr. 2008);

see al so Takaba v. Conmmi ssioner, supra at 303-305; NMatthews V.

Comm ssioner, T.C Meno. 1995-577, affd. w thout published

opinion 106 F. 3rd 386 (3d Gr. 1996). Finally, Attorney Jerry R
Abr aham has not suggested that any specific |l esser rate is nore
appropri ate.

In sum the “lodestar” anpbunt, see Harper v. Commi SSi oner,

99 T.C 533, 549 (1992), for respondent’s counsel’s tine is
$1,200 (8 hrs. x $150/hr.).

Concl usi on

We shall enter an Order And Order And Decision: (1)
Granting respondent’s Mtion For Summary Judgnent, filed May 27,
2008; (2) deciding that respondent may proceed with collection
for the taxable year 2002 as determned in the notice of
determ nati on dated January 18, 2008, upon which notice this case
i s based; (3) making our June 27, 2008 order to show cause
absolute; (4) and ordering Attorney Jerry R Abrahamto pay
personally $1,200 to the United States as a penalty pursuant to

section 6673(a)(2)(A).

An order and order and

deci sion consistent with the

f oreqoi ng shall be entered.




