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MVEMORANDUM OPI NI ON

VASQUEZ, Judge: Respondent determ ned a $243, 099 defi ci ency
in petitioner’s 2004 Federal income tax and a $48, 620 accuracy-

rel ated penalty under section 6662(a).! Petitioner filed a

1 Al section references are to the Internal Revenue Code,
and all Rule references are to the Tax Court Rules of Practice
and Procedur e.
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tinmely petition. The matter is presently before the Court on a
nmotion by petitioner’s sole sharehol der, Joseph Kenp (M. Kenp),
to substitute party and change caption pursuant to Rule 63(d).
The issue for decision is whether M. Kenp may be substituted for
petitioner. W hold that he may not.

Backgr ound

When the petition was filed, petitioner’s principal place of
busi ness was in Texas.

In 1993 M. Kenp incorporated petitioner under Texas | aw.
Since petitioner’s incorporation, Garner & Cooper L.L.P., an
accounting firm has prepared petitioner’s incone tax returns.

In 1999 David Molina (M. Mlina), a business acquai ntance of M.
Kenp, advised M. Kenp that he could reduce his tax burden by
havi ng petitioner elect to be treated as an S corporation. M.
Mol i na subsequently prepared Form 2553, Election by a Small

Busi ness Corporation, for petitioner, which M. Kenp signed and
mai l ed to respondent. Petitioner’s accounting firmwas not
involved in the preparation of the S corporation election, nor
was it aware of petitioner’s intention to elect S corporation
stat us.

On April 10, 1999, respondent received petitioner’s Form
2553. On May 3, 1999, respondent notified petitioner that its S
corporation election was granted with an effective date of

January 1, 1999. Though petitioner retained a copy of
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respondent’s notification, petitioner’s accounting firmdid not
receive a copy of this docunent until 2005.

According to respondent’s conputer records, petitioner’s S
corporation election was reversed or term nated on June 17, 1999.
Further details regarding the reversal or termnation are no
| onger avail abl e as respondent destroys certain records after 7
years in accordance with his docunent retention policy.

Petitioner has never filed Form 1120S, U.S. Incone Tax
Return for an S Corporation, as S corporations are required to
do, and M. Kenp has never reported any of petitioner’s incone or
deductions on his personal Federal incone tax return. Rather,
since its incorporation in 1993 petitioner has consistently filed
Form 1120, U.S. Corporation Inconme Tax Return.

On petitioner’s Form 1120 for 2004, petitioner deducted 50
percent of certain anounts it contributed to various partnerships
as business bad debts. Respondent maintains that petitioner
failed to establish that its business bad debt deductions neet

the requirenents of section 166(a).?2

2 According to M. Kenp, the benefit of substituting
hi msel f for petitioner is that he may be entitled to certain bad
debt deductions under sec. 166(d) which exceed the anmount cl ai ned
as a bad debt deduction on petitioner’s 2004 Federal incone tax
return.
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Di scussi on

Overvi ew

M. Kenp argues that because he is the sol e sharehol der of
an S corporation, he is the proper party to this proceeding. He
clainms that petitioner’s status as an S corporation was never
termnated and if it was, that it is was done w thout
petitioner’s consent. M. Kenp further argues that even if
petitioner’s S corporation election was untinmely for the 1999 tax
year, the election would have been effective for subsequent
years, including the year at issue. 1In either case, M. Kenp
asserts that petitioner should be treated as an S corporation.
Consequently, M. Kenp argues that he is the correct party to
t hi s proceedi ng.

Respondent contends that petitioner was a C corporation for
the year at issue because petitioner’s S corporation election was
reversed or termnated in June 1999. Respondent clains that the
S corporation election was either reversed because it was
untinely filed or term nated at petitioner’s request.
Respondent’s only support for the latter claimconsists of a
conputer printout that indicates term nation occurred “per TPS
corres”. According to respondent, this designation neans that
t he taxpayer requested term nation of S corporation status.
Respondent further contends that M. Kenp does not neet the

requi renents for substitution under Rule 63(d) and that the Court
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| acks jurisdiction to redetermine M. Kenp’'s individual incone
tax liability.

1. Substitution

Rul e 63 provides for substitution in four instances: (1)
Upon a petitioner’s death; (2) when a party becones inconpetent;
(3) where the need for successor representatives or fiduciaries
arises; and (4) for “other cause.” Rule 63(a), (b), (c), and
(d).

M. Kenp’s notion invokes only Rule 63(d). Pursuant to Rule
63(d), the Court may order substitution of “proper parties” for
“other cause.” Although the terns “proper parties” and “other
cause” are not defined, these terns nust be interpreted within
the limtations placed upon the Court’s jurisdiction.

Section 6213(a) limts the Court’s jurisdiction to

proceedings initiated by taxpayers who have filed a tinely

petition in response to a valid notice of deficiency. Quarino v.

Comm ssioner, 67 T.C. 329, 331 (1976). This Court has repeatedly

held that a notice of deficiency is a jurisdictional prerequisite

to access this forumas a party-petitioner. Sanpson V.

Commi ssioner, 81 T.C 614, 616 (1983) (“no one who has not been

served with a statutory notice of deficiency my becone a party-
petitioner in this Court * * * Such a holding is clearly in
accordance wth our practice, and with the statute defining and

limting our jurisdiction. Sec. 6213(a); Rule 60(a).”), affd.
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wi t hout published opinion 829 F.2d 39 (6th Cr. 1987); Estate of

Siegel v. Comm ssioner, 67 T.C 1033, 1041 (1977) (“we coul d not

within our jurisdictional limts have permtted any person to
whom a notice of deficiency was not sent to becone a party”);

GQuarino v. Conm ssioner, supra at 331 (“The jurisdiction of this

Court is strictly limted under section 6213(a) to persons who
file a petition with this Court * * * after the notice of
deficiency authorized in section 6212 has been mailed to that

person.”); Wheeler v. Conm ssioner, T.C Meno. 1999-298 (“when a

notice of deficiency is issued to only one spouse, this court
| acks jurisdiction over the spouse not nanmed in the notice”);

Sunerset Props. v. Comm ssioner, T.C. Meno. 1981-707 (“there is

clearly no basis for substituting as petitioners either the
general partner or the limted partners who were not issued
notices of deficiency”).

M. Kenp wants to be substituted for petitioner pursuant to
Rul e 63(d), thereby shifting the focus of the litigation from
petitioner’s corporate tax liability to M. Kenp’'s individual tax
l[tability. M. Kenp's notion for substitution was filed so that
M. Kenp can deduct petitioner’s bad debt | osses on his personal
Federal inconme tax return. 1In other words, M. Kenp wants to

becone the party-petitioner in this proceeding.
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Substitution under Rule 63(d) is inappropriate in this case.?
The proper party to this proceeding is petitioner, who was issued
the notice of deficiency and filed a tinely petition with this

Court. See Rule 60(a); Estate of Siegel v. Conm ssioner, supra

at 1038-1039. Moreover, M. Kenp was not issued a notice of
deficiency, and we do not have jurisdiction to redeterm ne his

tax liability. See Sanpson v. Conmi ssioner, supra at 616; Estate

of Siegel v. Commi ssioner, supra at 1041; Cuarino V.

Conmi ssi oner, supra at 331; \Wheeler v. Conmmi Ssioner, supra;

Sunerset Props. v. Conm ssioner, supra. Therefore, we could not

Within our jurisdictional limtations substitute M. Kenp for
petitioner as the proper party in this proceeding. Since
petitioner is the proper party, substitution is not appropriate.

See Estate of Siegel v. Conm ssioner, supra at 1039.

[11. Concl usion

Based on the foregoing, petitioner is the proper party in

this matter and there is no basis for substituting M. Kenp. In

3 Even if we were to find that petitioner was an S
corporation for 2004, which we do not, substitution would not be
proper. In that case M. Kenp, as the sole sharehol der of an S
corporation, would be the “taxpayer” under sec. 6212(a) to whom
respondent shoul d have issued the notice of deficiency. See
Fehl haber v. Conm ssioner, 94 T.C 863 (1990) (“as a passthrough
entity, an S corporation is generally a taxpayer not subject to
i ncone tax. Secs. 1363(a) and 7701(a)(14)”), affd. 954 F.2d 653
(11th Gr. 1992). However, respondent did not issue a notice of
deficiency to M. Kenp. Rather, respondent issued the notice of
deficiency to petitioner. Therefore, the Court would | ack
jurisdiction to redetermne M. Kenp' s tax liability.
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reachi ng our hol ding herein, we have considered all argunents
made, and to the extent not nentioned above, we conclude themto
be noot, irrelevant, or without nerit. Accordingly, we shall
deny petitioner’s notion for substitution.

To reflect the foregoing,

An appropriate order wll

be i ssued.



