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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COHEN, Judge: Respondent determ ned deficiencies in
petitioners’ Federal incone tax and penalties for 2003 and 2004.
Respondent al so determ ned that petitioner Bonita Kruse
(petitioner) is not entitled to relief fromjoint and several
lTability under section 6015 for 2003 and 2004. After

concessions, the only issue for decision is whether respondent
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erred in denying petitioner relief under section 6015. Al
section references are to the Internal Revenue Code.
FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference. At the
time the petition was filed, petitioners resided in Florida.

Petitioners were married during all relevant tinmes and
clainmed two children as dependents for 2003 and 2004. These
children were born in 1982 and 1988. Petitioner James Kruse (M.
Kruse) operated a | awn care business during the years in
guestion. Petitioner did not substantially participate in the
conduct of that business.

Begi nning in 2001 and until 2008, petitioner lived in Oregon
and Tennessee for health reasons, away from petitioners’ hone in
Florida. Wile she lived out of State, petitioner earned her own
wages but also regularly received noney from her husband to
suppl enment her incone and pay living expenses. M. Kruse
generally paid petitioner’s rent, which was originally $410 per
nmont h but increased when she noved to a |arger apartnent. M.
Kruse nmai ntained and paid the bills associated with their Florida
resi dence, where he continued to live with the two children they
jointly clainmed as dependents. Petitioner returned to Florida
several tines a year, and each year during one of those trips she

woul d sign their joint Federal income tax return. Wen she
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signed the returns M. Kruse’'s accountant prepared, she did not
exam ne the contents closely; at nost, she would glance at the
pages and occasionally ask questions that her husband did not
answer .

In 2003, petitioners reported an adjusted gross incone of
$20, 598, including petitioner’s wages of $17,859, and $6,045 in
net profit fromthe [awn care business. |In 2004, petitioners
reported an adjusted gross incone of $30,531, including
petitioner’s wages of $18,372, and $16,293 in net profit fromthe
| awn care busi ness.

Respondent exam ned petitioners’ 2003 and 2004 tax returns
and determ ned deficiencies in Federal incone tax and penalties.
In a February 4, 2008, notice of deficiency respondent determ ned

deficiencies and penalties as foll ows:

Penal ty
Year Defi ci ency Sec. 6662(a)
2003 $48, 203. 00 $9, 640. 60
2004 61, 629. 60 12, 325. 92

The determ ned deficiencies arose fromtwo types of i nproper
itens. First, petitioners clained a dependency exenption
deduction for one of their children who did not neet the
statutory requirenents. Second, petitioners clainmed inproper
deductions relating to expenses fromthe | awn care busi ness.
Furthernore, as a result of the change in incone after accounting

for these erroneous itens, petitioners were subject to
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adjustnments to their self-enploynent tax and correspondi ng
deduction, child tax credit, retirenment savings contribution
credit, earned incone tax credit (EIC), and additional child tax
credit (ACTC). Additional errors in petitioners’ returns
i ncluded the incorrect birth date for one of their children.

Petitioner submtted a Form 8857, Request for Innocent
Spouse Relief, to the Internal Revenue Service (IRS)
Subsequently, M. Kruse and the IRS settled the deficiencies and

penalties as foll ows:

Penal ty
Year Defi ci ency Sec. 6662(a)
2003 $20, 925. 00 $4, 185. 00
2004 21, 726. 60 4, 325. 32

Petitioner has stipulated that she is jointly and severally
liable for the anbunts settled between M. Kruse and respondent
to the extent that she is denied relief under section 6015.

A financial technician for the IRS reviewed petitioner’s
section 6015 case under the process described in Rev. Proc. 2003-
61, 2003-2 C.B. 296, and ultimately denied her relief. In
reaching this conclusion, the technician attributed the
dependency exenption deduction, EIC, and ACTC to both spouses;
noted that petitioners remained married and |ived together; and
determ ned that petitioner would not suffer econom c hardship as
a result of being held liable. The report further nmentioned the

absence of allegations of abuse or poor health. Anong the
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factors the technician determned to be in petitioner’s favor,
but ultimately found insufficient to grant relief, were that
petitioner did not receive any significant benefit fromthe
i nproper itens on the return, she had no actual know edge of the
erroneous itens, and she has made a good faith effort to conply
with the tax laws in |ater years.
OPI NI ON

Cenerally, married taxpayers may elect to file a joint
Federal inconme tax return. Sec. 6013(a). After making the
el ection, each spouse generally is jointly and severally |iable
for the entire tax due for that taxable year. Sec. 6013(d)(3).
A spouse (requesting spouse) may, however, seek relief fromjoint
and several liability by foll ow ng procedures established in
section 6015. Sec. 6015(a). A requesting spouse may request
relief fromliability under section 6015(b) or, if eligible, my
allocate liability under section 6015(c). Sec. 6015(a). |If
relief is not avail able under section 6015(b) or (c), an
i ndi vidual may seek equitable relief under section 6015(f).

Section 6015(b) Analysis

Section 6015(b) provides, in pertinent part, as foll ows:

SEC. 6015(b). Procedures For Relief From
Liability Applicable to All Joint Filers.--

(1) I'n general.— Under procedures prescribed
by the Secretary, if—-

(A) a joint return has been nade for a
t axabl e year;



- 6 -

(B) on such return there is an
understatenent of tax attributable to
erroneous itens of 1 individual filing the
joint return;

(© the other individual filing the
joint return establishes that in signing the
return he or she did not know, and had no
reason to know, that there was such
under st at enent ;

(D) taking into account all the facts
and circunstances, it is inequitable to hold
the other individual |iable for the
deficiency in tax for such taxabl e year
attributable to such understatenent; * * *

* * * * * * *

then the other individual shall be relieved of
ltability for tax (including interest, penalties,
and ot her anounts) for such taxable year to the
extent such liability is attributable to such
under st at enent .
The requi renents of section 6015(b)(1) are stated in the
conjunctive. Accordingly, a failure to neet any one of them
prevents a requesting spouse fromaqualifying for the relief

offered therein. At v. Conmssioner, 119 T.C 306, 313 (2002),

affd. 101 Fed. Appx. 34 (6th Cr. 2004).

Respondent argues that petitioner is not entitled to relief
fromjoint and several liability for understatenments arising from
t he i nproper dependency exenption deduction, ACTC, or ElIC because
t hose deficiencies do not neet the requirenments of section
6015(b)(1)(B), that they be “attributable to * * * erroneous
itens of one individual filing the joint return.” Respondent

concedes that this requirenent is satisfied as applied to the
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i nproper expenses clained on petitioners’ Schedules C, Profit or
Loss From Busi ness, for the | awn care business.

Respondent is correct that the understatenment related to the
dependency exenption deduction cannot be attributed to a single
spouse, and therefore petitioner cannot be relieved of joint and
several liability for the deficiency related to that item
However, the adjustnments to petitioners’ ACTC, EIC, and any other
credit adjusted on the basis of incone are not properly
attributed to both spouses. But for the other inproper itens
listed on the return that resulted in an understatenent of
income, the adjustnents to those credits would not have been
necessary. Thus the portion of the adjustnents to those credits
that is related to the inproper dependency exenption deduction is
attributable to both spouses; the portion related to M. Kruse’s
busi ness expenses i s not.

Respondent al so contends that petitioner has not satisfied
the requirenents of section 6015(b)(1)(C because she knew or
shoul d have known about the inproper itenms on their joint return.
Taxpayers seeking to prove that they had no know edge or reason
to know of an itemgiving rise to an understatenment of tax nust
denonstrate, at a mninum that they have fulfilled a “duty of
inquiry” with respect to determ ning whether their correct tax
liability was reported on the return for the year for which they

seek relief. Stevens v. Conm ssioner, 872 F.2d 1499, 1505 (11th
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Cr. 1989), affg. T.C. Menop. 1988-63. Wen taxpayers fail to

fulfill their duty of inquiry, they are ordinarily charged with
constructive know edge of any understatenments on their returns.

See Hayman v. Conm ssioner, 992 F.2d 1256, 1262 (2d Cr. 1993),

affg. T.C. Meno. 1992-228; Cohen v. Conm ssioner, T.C. Meno.

1987-537 (noting that the provisions providing relief fromjoint
and several liability are “designed to protect the innocent, not
the intentionally ignorant”).

Petitioner admts that she did not closely inspect the
returns before signing them |If she had given the returns even a
cursory exam nation she woul d have been alerted to sone of the
guestionable itens, including the m sstatenent of her ol dest
child' s date of birth. Moreover, although she stated that she
believed the mnimal incone her husband clainmed from his business
to be accurate, the financial circunmstances of her famly would
indicate that this was not a reasonable belief. Petitioner
received at |east $410 from her husband each nmonth to pay the
rent on her apartnment and suppl enment her incone while she was
living outside Florida. In 2003, however, petitioners reported
just $6,045 in incone (approximtely $500 per nonth) fromthe
| awn care business, and no significant additional inconme or wages
earned by M. Kruse. Absent substantial savings this would | eave
| ess than $100 per nonth for M. Kruse’'s living expenses. The

record does not indicate how nuch noney M. Kruse sent to
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petitioner in 2004; but even if we disregard those paynents, the
income clainmed in 2003 and the $16, 293 cl ai med as busi ness incone
in 2004 were sufficiently small relative to petitioners’
financial situation to have alerted petitioner to the inaccurate
deductions. Petitioner has not satisfied her burden here, and is
not entitled to relief under section 6015(b).

Section 6015(c) Analysis

Section 6015(c) allows a taxpayer who is eligible and so
elects, tolimt his or her liability to the portion of a
deficiency that is properly allocable to the taxpayer as provided
in section 6015(d). Sec. 6015(c)(1). Under section
6015(d)(3)(A), generally, any itens that give rise to a
deficiency on a joint return shall be allocated to the individual
filing the return in the same manner as they woul d have been
allocated if the individual had filed a separate return for the
taxabl e year. An election under this subsection, however, is
avai |l abl e only when taxpayers who filed jointly are (1) no | onger
married or are legally separated; or (2) are no | onger nenbers of
t he same household. Sec. 6015(c)(3)(A)(i). The regqgul ations
under section 6015(c) provide that

A husband and wfe who reside in two separate dwellings are

consi dered nenbers of the sanme household if the spouses are

not estranged or one spouse is tenporarily absent fromthe

ot her’ s household * * *.

Sec. 1.6015-3(b)(3)(ii), Incone Tax Regs.
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A spouse is considered to be tenporarily absent fromthe
househol d i f:

[I]t is reasonable to assune that the absent spouse wll

return to the household, and the household * * * is

mai ntai ned in anticipation of such return. Exanples of

tenporary absences may include, but are not [imted to,

absence due to * * * illness * * *,
Sec. 1.6015-3(b)(3)(i), Inconme Tax Regs.

Thr oughout the years in question petitioners remained
legally married, and respondent argues that petitioners renmained
part of the sanme household. Although they lived apart,
petitioner does not contend that she had any intention other than
to remain only tenporarily absent fromtheir hone in Florida. 1In
fact, she lived out of State for health reasons, a circunstance
the regul ations specifically contenplate to be a nere tenporary
absence. Al though petitioners argue they maintai ned separate
bank accounts, their finances remai ned enmeshed and petitioner
recei ved regul ar nonetary assi stance from her husband. She
returned to their Florida hone approximately three tinmes per
year, and in 2008, her health inproved and she returned to live
there full tinme. Because petitioners renmained married and part
of the sanme househol d t hroughout the years in question,
petitioner does not neet the requirenents to nmake an el ection

under section 6015(c) and is therefore not entitled to relief

under that section



Section 6015(f) Analysis

Section 6015(f) provides an additional opportunity for
relief to those taxpayers who do not otherw se neet the
requi renents of subsection (b) or (c) of section 6015.
Specifically, section 6015(f) gives the Conmm ssioner the
di scretion to grant equitable relief fromjoint and several
ltability if “taking into account all the facts and
circunstances, it is inequitable to hold the individual |iable
for any unpaid tax or any deficiency (or any portion of either)”.
We have jurisdiction to review respondent’s deni al of
petitioner’s request for equitable relief under section 6015(f).
See sec. 6015(e)(1). W apply a de novo standard of review as

well as a de novo scope of review. Porter v. Conm ssioner, 132

T.C. 203, 210 (2009). The requesting spouse bears the burden of
proof. 1d.

As directed by section 6015(f), the Comm ssioner has
prescri bed procedures to use in determ ning whether a taxpayer
qualifies for relief fromjoint and several liability. These
procedures are set forth in Rev. Proc. 2003-61, supra. Rev.
Proc. 2003-61 sec. 4.01, 2003-2 C.B. at 297, lists seven
conditions (threshold conditions) that nust be satisfied before
the Comm ssioner wll consider a request for relief under section

6015(f). Anong these conditions is that the itemin question be
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attributable only to the spouse not seeking relief fromjoint
liability, unless one of four exceptions applies.

Wth regard to the disall owed dependency exenption
deduction, respondent concedes that petitioner neets six of the
seven threshold requirenents but contends that she fails to neet
the requirenent that the understatenent arising fromthe item be
attributable only to M. Kruse. As discussed above, the
understatenent related to the dependency exenption deduction is
attributable to both spouses; |ikew se, the portion of the
adjustnents to the disallowed credits attributable to the
di sal | oned dependency exenption deduction is attributable to
petitioners jointly. The exceptions do not apply.

Respondent further concedes that petitioner neets the seven
threshold requirenents as they relate to the disall owed Schedul e
C expenses. Though respondent argues otherw se, as under 6015(Db)
t he proportional anount of the disall owed ACTC and EI C t hat
corresponds to those particular deductions is also attributable
to M. Kruse alone and therefore satisfies the threshold
requirenents.

When a requesting spouse seeks relief from an understat enent
of income, if the threshold requirenents are satisfied the
Comm ssioner will consider the follow ng nonexhaustive |ist of
six factors weighing in favor of granting relief for the

liability: (1) Wuether the requesting spouse is separated or
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di vorced fromthe nonrequesting spouse (tenporary absences due to
illness are not considered separation if it can reasonably be
expected that the absent spouse will return); (2) whether the
requesti ng spouse knew or had reason to know of the item giving
rise to the deficiency; (3) whether the requesting spouse woul d
suffer econom c hardship if not granted relief; (4) whether the
nonr equesti ng spouse has a |l egal obligation to pay the
outstanding tax liability; (5) whether the requesting spouse
received a significant benefit from nonpaynent of the tax
liability; (6) whether the requesting spouse has nade a good-
faith effort to conply with the tax laws for the tax years
follow ng the year to which the request for such relief relates.
Rev. Proc. 2003-61, sec. 4.03(2)(a), 2003-2 C.B. at 298. 1In
addition, if present, evidence of abuse of the requesting spouse
by the nonrequesting spouse or the poor nental or physical health
of the requesting spouse will weigh in favor of relief from
liability. Rev. Proc. 2003-61, sec. 4.03(2)(b), 2003-2 C. B. at
299.

Petitioner has presented little evidence that would justify
relief fromliability. As discussed above, petitioners’ separate
living arrangenent was only tenporary, and petitioner should have
known about the erroneous deductions. Wen asked about the
potential for econom c hardship absent relief, petitioner stated

she and her husband were “having a hard tinme maki ng ends neet
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right now,” but offered no further evidence that her liability
woul d cause undue financial strain. Petitioner has not presented
any evidence necessary to apply the additional factors of spousal
abuse or poor health. The health problens that |l ed her to live
outside Florida do not justify relieving her of liability because
there is no indication that her health problenms prevented
meani ngful review of the returns.

The record does indicate sonme facts favorable to petitioner;
namely, that she did not receive any significant benefit fromthe
i nproper deductions and that she has been in conpliance with tax
| aws in subsequent years. However, the totality of the
circunstances in this case does not justify equitable relief
under section 6015(f).

We have considered the argunents of the parties not
specifically addressed in this opinion. They are either w thout
merit or irrelevant to our decision. W hold that petitioner is
not entitled to relief fromjoint and several liability under

section 6015.

Deci sion will be entered

for respondent consistent with

t he stipul ati on.




