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MVEMORANDUM OPI NI ON

HAI NES, Judge: This natter is before us on respondent’s
nmotion for summary judgnment filed pursuant to Rule 121 and to

i npose a penalty pursuant to section 6673.1

1 Unless otherwise indicated, all Rule references are to
the Tax Court Rules of Practice and Procedure and all section
references are to the Internal Revenue Code of 1986, as anended.



-2 -

Backgr ound

At the tinme this petition was filed, petitioner resided in
War ner Robi ns, Georgi a.

On August 22, 2001, petitioner and his wfe, Sandra C
Krueger, filed a joint Federal incone tax return for 2000 (2000
tax return), i.e., Form 1040, U. S. Individual |Incone Tax Return
reporting a total income of zero. Petitioner and his wife
attached to their 2000 tax return a two-page letter that asserted
basic tax-protester argunments. Petitioner and his wife clained
the Federal inconme tax shown as withheld on Forns W2, Wage and
Tax Statement, totaling $3,965,2 as a refund on the 2000 tax
return.

The 2000 tax return was received by the Exam nation Division
of the Internal Revenue Service on Septenber 4, 2001, and on
January 24, 2002, Form 4549, |nconme Tax Exam nation Changes, was
sent to petitioner and his wife. Petitioner responded to the
Form 4549 by a letter dated February 27, 2002, in which he
st at ed:

ONLY | can nmake a “sel f-assessnent” concerni ng what ny

income tax litability mght be for 2000. Since |

concl uded that nmy 2000 incone tax liability is “zero”

for that year, | did not “self-assess” nyself with any

income tax liability for that year; therefore, no

inconme tax liability is shown on ny 2000. * * *

Therefore, you have no | egal authority to “change” ny
return, nor to assess any anmount other than what is

2 Anounts are rounded to the nearest doll ar.
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shown on ny return - and if any I RS enpl oyee attenpts
to do otherwise, they will do so at their own crimna
and/or civil peril.

* * * * * * *

| amrequesting an office audit/nmeeting at which tinme you
shoul d have avail abl e:

1. The “text of any witten determ nation and
any background file docunents relating to
(the) determ nation” that ny “zero” return
was not correct as provided in 26 USC 6610.

2. Since Sections 6001 and 6011 (as referred to
in the Privacy Act Notice that is contained
in the 1040 booklet) only direct me to conply
with Treasury regulations, I wll expect you
to have the Treasury regul ation that inposes
upon nme a legal obligation to treat seriously
t he “changes” you have proposed in ny 2000

return.
3. The statute and inplenenting regulation that
all oned you to “change” ny 2000 return, and
4. Your Del egation Order fromthe Secretary of
Treasury authorizing you to act in his
behal f.

On May 1, 2002, respondent mailed to petitioner and his wife
a notice of deficiency for 2000, in which respondent determ ned
that petitioner and his wife owed a deficiency of $4,574 and a
$915 accuracy-rel ated penalty under section 6662(a) based upon
reported wages received from Sout heastern Tel ephone Syst ens,
Inc., and the U S. Air Force of $24,812 and $23, 005,
respectively, and m scel |l aneous incone received fromNutrition

for Life International, Inc., of $657.
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Petitioner and his wife did not file a petition with the
Court to redeterm ne the deficiency. Instead, petitioner mailed
a letter dated July 25, 2002, to the contact person naned in the
notice of deficiency with copies to the Secretary of the
Treasury, the Comm ssioner of Internal Revenue, Senator Baucus,
Chai rman of the Senate Finance Comm ttee, Senator Conrad,
Chairman of the Tax and I RS Oversight Sub-Commttee, and
Congressman Thomas, Chairman of the House Ways and Means
Comm ttee, stating that he would not file a petition with the Tax
Court until it was established that respondent had the | egal
authority to send the notice of deficiency in the first place.

Respondent assessed the tax, penalty, and interest on
Novenber 18, 2002. On March 4, 2003, respondent mailed to
petitioner a Final Notice--Notice of Intent to Levy and Notice of
Your Right to a Hearing. The final notice was not addressed to
petitioner’s wife, Sandra C. Krueger. On April 2, 2003,
petitioner timely filed a Form 12153, Request for a Collection
Due Process Hearing. Petitioner’s wife did not sign the Form
12153 and was not involved in the subsequent section 6330 hearing
or in the proceedi ngs herein.

On April 8, 2004, respondent sent a letter to petitioner
advising himthat a face-to-face conference woul d not be all owed
if petitioner continued making frivol ous and groundl ess

argunments. The letter further stated: “If you wish to have a
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face-to-face conference, please wite nme within 15 days fromthe
date of this letter and describe the legitimte issues you wll
discuss.” In the same |letter respondent proposed that a

t el ephone conference be held on April 28, 2004. Petitioner

acqui esced to the tel ephone conference and subsequently
rescheduled it for May 11, 2004.

During the May 11, 2004, tel ephone conference, the
settlenment officer advised petitioner of the appeals process and
his rights as a taxpayer. Petitioner raised only frivol ous
argunents consistent with those found in the attachnents appended
to the 2000 tax return and incorporated in prior correspondence.

During the norning of the conference, petitioner faxed to

respondent’s settlenent officer a copy of an offer in conprom se
he intended to file. Petitioner did not pay the $150 processing
fee at the tinme of filing, and it was not processed.
Petitioner’s offer was based on “Doubt as to Liability” and was
acconpani ed by an attachnment reciting that wages are not incone
and that no section of the Internal Revenue Code establishes an
inconme tax liability.

In the June 4, 2004, Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 for 2000
(notice of determ nation) sent to petitioner, the Appeals officer

det er m ned:
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During Appeal s consideration of your case, you did
not raise any non-frivolous collection alternatives or
any non-frivol ous issues.

Appeal s has obtained verification fromthe
Secretary that the requirenments of any applicable | aw
or adm nistrative procedure have been net, considered
any relevant issues relating to the unpaid tax raised
at the hearing, and taken into consideration whether
t he proposed collection action balances the need for
the efficient collection of taxes with the legitimte
concern of the person that any collection action be no
nore intrusive than necessary. Therefore, it is the
determnation in this case the issuance of the Notice
of Intent to Levy is sustained.

On July 8, 2004, petitioner filed a petition wth the Court
for judicial review of respondent’s notice of determnation. In
his petition, petitioner contends that he did not receive a
hearing as required by section 6330 because: (1) He was not
allowed to have a face-to-face conference; (2) the hearing officer
had no authority to [imt what was to be discussed during a
t el ephone conference; and (3) he was not allowed to chall enge the
exi stence of the underlying tax liability.

On March 9, 2005, respondent filed a notion for summary
j udgnent seeking a decision that collection can proceed and to
i npose a penalty pursuant to section 6673. By order dated March
10, 2005, petitioner was given until April 11, 2005, to file a
response to the notion for sunmary judgnent. Petitioner filed a
response on April 11, 2005, which stated in part:

Petitioner was denied a face-to-face hearing unless

petitioner discussed only issues allowed by the

settlenment officer. By letter dated April 8, 2004,
petitioner was advised that Appeals does not hold face-
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to-face hearings if only itens subject to discussion
include itenms that are frivol ous such as those
attributed to noral, religious, political,
constitutional, conscientious, or simlar grounds.
Petitioner never raised any of these issues, the issue
rai sed by petitioner is tax liability. Nowhere in the
“THE TRUTH ABOUT FRI VI LOUS [sic] TAX ARGUVENTS' is tax
liability listed. * * *

Di scussi on

A decision granting summary judgnment may be rendered if the
pl eadi ngs and other materials in the record show that there is no
genui ne issue as to any material fact and that a deci sion nay be

rendered as a matter of law. Rule 121(b); Sundstrand Corp. V.

Comm ssioner, 98 T.C 518, 520 (1992), affd. 17 F.3d 965 (7th Gr

1994). W have considered the pleadings and other materials in
the record and conclude that there is no genuine issue of any
material fact and that a decision nay be rendered as a natter of
I aw.

Petitioner argues that respondent erred by not allow ng
petitioner to challenge the nerits of the underlying tax
liability, by not conducting a face-to-face hearing, and by
l[imting the subject matter that could be discussed during the
heari ng.

When petitioner received a notice of deficiency, he did not
follow the specific instructions contained in the notice which
allowed himto petition this Court if he disagreed. Instead,
petitioner sent a letter to respondent, the Secretary of the

Treasury, the Chairman of the Senate Finance Conmttee, the
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Chairman of the Tax and I RS Oversi ght Sub-Commttee, and the
Chai rman of the House Ways and Means Committee, stating that he
would not file a petition with the Tax Court until it was
established that the Governnent had the | egal authority to send
the notice of deficiency in the first place. W have held in
numer ous cases that the approach taken by petitioner is wthout

merit. See, e.g., Nestor v. Conm ssioner, 118 T.C 162, 165

(2002); Rewerts v. Conm ssioner, T.C Meno. 2004-248; |srael v.

Conmi ssioner, T.C. Menp. 2003-338; Bethea v. Conmm ssioner, T.C

Meno. 2003-278; Fink v. Comm ssioner, T.C Meno. 2003-61; Koenig

v. Comm ssioner, T.C Meno. 2003-40. By taking this approach,

petitioner closed the door on his ability to contest the
underlying tax liability. See sec. 6330(c)(2)(B)

Where the underlying tax liability is not at issue, we review
the Comm ssioner’s determ nation to proceed with collection for

abuse of discretion. Seqgo v. Comm ssioner, 114 T.C. 604, 610

(2000). An abuse of discretion may be defined as an action that,
taking into account all the facts and circunstances, is
unreasonabl e, arbitrary or capricious, clearly unlawful, or

| acki ng sound basis in law. See, e.g., Ewing v. Conm ssioner, 122

T.C. 32, 39-40 (2004); Swanson v. Comm ssioner, 121 T.C 111, 119

(2003).
The May 11, 2004, tel ephone conference between petitioner and
respondent’s Appeals officer was agreed to by petitioner and

constituted an appropriate hearing for purposes of section
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6330(b)(1). See Burbridge v. Conm ssioner, T.C Menp. 2004-88;

Day v. Comm ssioner, T.C. Mnpb. 2004-30. At the section 6330

hearing, the matters petitioner could raise were |imted by
section 6330(c)(2) to include appropriate spousal defenses,
chal | enges to the appropriateness of collection actions, and
offers of collection alternatives.

During the May 11, 2004, tel ephone hearing petitioner
asserted only tax-protester argunents. Although an offer-in-
conprom se was faxed to the Appeals officer, the prem se of “Doubt
as to Liability” was based on the assertions that wages are not
i ncone and no section of the Internal Revenue Code requires the
paynment of tax, both tax-protester argunents.

Respondent properly verified that the requirenents of
applicable | aw and adm ni strati ve procedures were net and
bal anced the need for efficient collection of taxes with the
| egitimate concern that the collection action be no nore intrusive
t han necessary. See sec. 6330(c)(3). Respondent did not abuse
his discretion in sustaining the notice of intent to levy as to
petitioner.

Respondent, in his notion for summary judgnent, has asked the
Court to inpose a penalty under section 6673(a) against
petitioner. Section 6673(a)(1) authorizes the Court to require a
taxpayer to pay the United States a penalty in an anmount not to

exceed $25, 000 whenever it appears to the Court the taxpayer’s
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position in a proceeding is frivolous or groundless. Sec.
6673(a) (1) (B)
Petitioner has continuously asserted throughout these
proceedi ngs only tax-protester argunents in an effort to avoid
payi ng any incone tax at all. Courts have held in previous cases

that these argunents are without nerit. See, e.g., United States

v. Connor, 898 F.2d 942, 943 (3d Cr. 1990); Colenan v.

Comm ssioner, 791 F.2d 68, 70 (7th Cr. 1986); Sauers v.

Commi ssioner, 771 F.2d 64, 66 (3d Cr. 1985) (as to petitioner’s

claimthat wages and salaries are not taxable incone), affg. T.C

Meno. 1984-367; Nestor v. Conm ssioner, supra at 167 (as to the

argunment that a tax return reporting zero taxable incone cannot be

changed to reflect incone received); Dashiell v. Conm ssioner,

T.C. Meno. 2004-210 (as to petitioner’s claimthat no I|nternal
Revenue Code section nmakes himliable). W reject petitioner’s
boil erpl ate tax-protester argunents as frivol ous and w thout
merit.

Petitioner attached as Exhibit A to his response to the
notion for summary judgnment the index to the publication “The
Truth about Frivol ous Tax Argunents”, issued by the Internal
Revenue Service, and clainmed that “Nowhere * * * is tax liability
listed”. Nevertheless, the publication covers every tax-protester
argunent that he has made in these proceedings. Because we find

petitioner’s argunents to be frivolous and groundl ess, we shall
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grant respondent’s notion and inpose a penalty on petitioner
pursuant to section 6673(a)(1l) in the amount of $1, 500.

I n reaching our holding herein, we have considered al
argunents nade by petitioner, and, to the extent not nentioned
above, we conclude that they are irrelevant and w thout nerit.

To reflect the foregoing,

An appropriate order and

decision will be entered.




