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MVEMORANDUM OPI NI ON

HAI NES, Judge: This case is before the Court on
respondent’s notion for summary judgnent filed pursuant to Rul e

121 and to inmpose a penalty under section 6673.1

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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Backgr ound

At the tinme of the filing of the petition, petitioner
resided in San Jose, California.

On his 1999 tax return, petitioner reported zero incone and
requested a full refund of all taxes withheld. Petitioner
attached to his tax return two pages of tax-protester boilerplate
whi ch asserted that no section of the Internal Revenue Code nade
himliable for incone taxes. Petitioner’s Form W2, WAage and Tax
Statenent, reported that petitioner received wages of $163, 908. 87
fromWb TV Networks, Inc., in 1999.

On July 12, 2002, respondent sent petitioner a notice of
deficiency for 1999 to 560 Hobie Lane, San Jose, California
95127. Petitioner resided at this address fromJuly 12, 2002 to
January 30, 2004. Petitioner failed to petition the Court to
review the notice of deficiency.

On April 7, 2003, respondent issued to petitioner a Final
Notice--Notice of Intent to Levy and Notice of Your Right to a
Hearing. On April 14, 2003, petitioner mailed respondent a Form
12153, Request for a CDP Hearing, and attached a page of tax-
protester argunents, which disputed the validity of and requested
that the Appeals officer have at the hearing copies of docunents
pertaining to, anong other things, the underlying tax liability,

t he assessnent, the notice and demand for paynent, and the
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verification fromthe Secretary that the requirenents of any
applicable | aw or procedure had been net.

On Septenber 12, 2003, respondent sent petitioner a letter
to request that petitioner conplete a Form 433A, Collection
I nformation Statenent for Individuals, to assist in considering
collection alternatives. Petitioner did not conplete and return
t he Form 433A to respondent.

On Cctober 6, 2003, respondent sent petitioner a letter
outlining respondent’s policy at the tinme of not granting face-
to-face hearings to individuals raising only frivol ous argunents.
A tel ephonic interview was offered and schedul ed for Novenber 5,
2003. On Cctober 22, 2003, petitioner responded to the Cctober
6, 2003, letter by stating: “to sunmarize your position you are
NOT going to allow ne to have a hearing that | can record and you
W ll NOT permit me to bring up relevant issues that | covered in
my CDP request”. Petitioner refused to participate in a
tel ephonic interview with respondent.

On Decenber 31, 2003, respondent issued to petitioner a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330 (notice of determnation) with regard to
1999. The notice of determ nation stated:

Appeal s consi dered whether the collection action taken
or proposed bal ances the need for the efficient collection
of the taxes wwth the legitimte concern of the taxpayer
that any collection action be no nore intrusive than

necessary. W find that enforced collection action is not
nmore intrusive than necessary because the Autonmated
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Col l ection System and Appeals attenpted to solicit M.

Kubon’ s cooperation in proposing an alternative to enforced

collection actions. M. Kubon has not voluntarily filed

income tax returns for 2000, 2001 or 2002. M. Kubon failed
to provide any financial information, and did not propose an
acceptable collection alternative. The Internal Revenue

Service may proceed with enforced collection actions.

On January 30, 2004, petitioner filed with the Court a Petition
for Lien or Levy Action Under Code Section 6320(c) or 6330(d), in
whi ch petitioner disputes the notice of determ nation because he
was all egedly denied a section 6330 hearing.

On Septenber 1, 2004, respondent filed a Motion for Sumrary
Judgnent and To I npose Penalty Under Section 6673, in which
respondent noves for summary adj udi cation in respondent’s favor
in this case for all of the legal issues in controversy and
requests that the Court inpose a penalty pursuant to section 6673
because petitioner instituted these proceedings solely for the
pur pose of delay and advanced only frivol ous argunents.
Acconpanying the notion for summary judgnment, respondent filed a
decl aration of Settlenent O ficer Colleen Cahill (Ms. Cahill),
whi ch states that she reviewed petitioner’s TXMODA transcript for
1999 as part of her verification that all |egal and
admnistrative requirenents for |evy had been net. Respondent
attached to Ms. Cahill’s declaration the TXMODA transcript that
Ms. Cahill reviewed and the Form 4340, Certificate of

Assessnents, Paynents, and Ot her Specified Matters, for
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petitioner’s 1999 tax year. Petitioner filed an objection to the
nmotion for summary judgnent.

On Septenber 7, 2004, petitioner filed with the Court a
nmotion for remand, in which petitioner requested that we remand
the case to the Appeals Ofice for a section 6330 hearing to be
hel d. Respondent filed a response to petitioner’s notion for
remand requesting that the Court deny petitioner’s notion for
remand because the failure to allow an audi o recording at the
schedul ed section 6330 hearing was harm ess error.

On Novenber 3, 2004, we issued an Order granting
petitioner’s notion for remand and remandi ng the case to
respondent’ s Appeals O fice for the purpose of affording
petitioner a section 6330 hearing that m ght be recorded by
either or both parties pursuant to our holding in Keene v.

Commi ssioner, 121 T.C. 8 (2003). W also ordered the parties to

file status reports wth the Court on or before January 18, 2005,
and ordered that respondent’s notion for summary judgnment be held
i n abeyance. The Order al so warned petitioner:

As in Keene v. Conm ssioner, supra at 19, we adnoni sh
petitioner that if he persists in making frivol ous and
groundl ess tax-protester argunments in any further
proceedings with respect to this case, rather than raising
rel evant issues, as specified in section 6330(c)(2), the
Court wll consider granting respondent’s notion for sunmmary
judgnent. I n such an instance, the Court would also be in a
position to inpose a penalty under section 6673(a)(1).

On Decenber 30, 2004, respondent filed with the Court a

status report, which stated that an Appeals officer had a face-
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to-face neeting with petitioner on Decenber 3, 2004, and
petitioner continued to raise only frivolous argunents.
Respondent reported that petitioner raised the follow ng
argunents: (1) Wether respondent had issued a valid notice of
deficiency; (2) whether wages are taxable incone; (3) whether
respondent is required to show that the requirenents of any
applicable law or adm nistrative procedure had been net; (4)
whet her respondent is required to provide docunentation of

del egation orders fromthe Secretary; (5) whether the underlying
assessnent is valid; and (6) whether petitioner received a valid
noti ce and demand. The Court also filed petitioner’s status
report that confirned that a section 6330 hearing was held on
Decenber 3, 2004. In the status report, petitioner argued that
the hearing was not inpartial, that petitioner’s argunents are
not frivol ous, and that respondent has not addressed “apparent
irregularities in the Irs’ [sic] assessnent procedures.”

Di scussi on

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Conm ssioner, 90 T.C. 678, 681 (1988). The Court nmay grant

summary judgnent when there is no genuine issue of material fact
and a decision may be rendered as matter of law. Rule 121(b);

Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520 (1992), affd.

17 F.3d 965 (7th Cr. 1994); Zaentz v. Conmm ssioner, 90 T.C. 753,
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754 (1988). W conclude that there are no genuine issues of
material fact regarding the questions raised in respondent’s
nmotion for summary judgnent, and a decision may be rendered as a
matter of |aw.

Section 6331(a) provides that, if any person liable to pay
any tax neglects or refuses to do so wthin 10 days after notice
and demand, the Secretary can collect such tax by |evy upon
property belonging to such person. Pursuant to section 6331(d),
the Secretary is required to give the taxpayer notice of his
intent to levy and within that notice nust describe the
adm nistrative review avail able to the taxpayer before proceedi ng
with the levy. See also sec. 6330(a).

Section 6330(b) describes the adm nistrative revi ew process,
providing that a taxpayer can request a hearing with the Appeal s
Ofice wwth regard to a levy notice. At the section 6330
hearing, the taxpayer nmay raise certain matters set forth in
section 6330(c)(2), which include appropriate spousal defenses,
chal l enges to the appropriateness of collection actions, and
offers of collection alternatives. Further, a taxpayer nmay
di spute the underlying tax liability for any tax period if the
t axpayer did not receive a notice of deficiency for such tax
liability or did not otherw se have an opportunity to dispute

such tax liability. Sec. 6330(c)(2)(B)
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Pursuant to section 6330(d)(1), wthin 30 days of the
i ssuance of the notice of determ nation, the taxpayer may appeal
that determnation to this Court if we have jurisdiction over the

underlying tax liability. Van Es v. Conm ssioner, 115 T.C 324,

328-329 (2000).

Al t hough section 6330 does not prescribe the standard of
review that the Court is to apply in review ng the Conm ssioner’s
adm ni strative determ nations, we have stated that, where the
validity of the underlying tax liability is properly at issue,
the Court will review the natter de novo. Were the validity of
the underlying tax liability is not properly at issue, however,
the Court will review the Conmm ssioner’s adm nistrative

determ nati on for abuse of discretion. Sego v. Commi ssioner, 114

T.C. 604, 610 (2000); Goza v. Conmm ssioner, 114 T.C 176, 181

(2000) .

1. Chal | enges to Underlying Tax Liability

Petitioner presents a challenge to the underlying tax
l[tability with regard to the validity of the notice of
deficiency. Respondent provided a Form 3877, Certified Miiling
Li st, which reports that respondent sent petitioner by certified
mail a notice of deficiency for 1999 on July 12, 2002, to 560
Hobi e Lane, San Jose, California 95127. The parties stipul ated
that petitioner resided at this address fromJuly 12, 2002 to

January 30, 2004. We conclude that petitioner received a notice
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of deficiency at his | ast known address for 1999. See sec.
6212(a) and (b).

Accordi ngly, because petitioner received a notice of
deficiency for 1999 and did not petition this Court for a
redeterm nation, petitioner is precluded fromchallenging his
underlying tax liability for 1999 in this collection action.
Sec. 6330(c)(2)(B)

2. Wages Are Not | ncone

Petitioner argues that his wages are not taxable incone.
Hi s argunments are indistinguishable fromthose that have been
uniformy rejected, and no further discussion of themis

warranted. See United States v. Connor, 898 F.2d 942, 943 (3d

Cr. 1990); Coleman v. Conmm ssioner, 791 F.2d 68, 70 (7th G

1986); Sauers v. Comm ssioner, 771 F.2d 64, 66 (3d Cr. 1985),

affg. T.C. Menp. 1984-367; Connor v. Conm ssioner, 770 F.2d 17,

20 (2d CGr. 1985); Biermann v. Conm ssioner, 769 F.2d 707, 708

(11th Gr. 1985); Waters v. Conm ssioner, 764 F.2d 1389, 1389

(11th Gr. 1985); Perkins v. Conm ssioner, 746 F.2d 1187, 1188

(6th Gr. 1984), affg. T.C. Menp. 1983-474; Knighten v.

Comm ssioner, 702 F.2d 59, 60 (5th Cr. 1983); Funk v.

Conmm ssi oner, 687 F.2d 264, 264 (8th Cr. 1982), affg. T.C. Meno.

1981- 506.
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3. Verification of Assessment Procedure

We conclude that Ms. Cahill obtained verification fromthe
Secretary that the requirenents of all applicable | aws and
adm ni strative procedures were net as required by section
6330(c)(1). M. Cahill obtained and reviewed a TXMODA transcript
of account for petitioner’s 1999 taxable year before the
schedul ed heari ng.

Federal tax assessnents are formally recorded on a record of
assessnment. Sec. 6203. “The summary record, through supporting
records, shall provide identification of the taxpayer, the
character of the liability assessed, the taxable period, if
appl i cable, and the anount of the assessnent.” Sec. 301.6203-1,
Proced. & Adm n. Regs.

Section 6330(c) (1) does not require the Comm ssioner to rely

on a particular docunent to satisfy the verification requirenent.

Roberts v. Conm ssioner, 118 T.C 365, 371 n.10 (2002), affd. 329

F.3d 1224 (11th Gr. 2003); Kaeckell v. Conm ssioner, T.C Meno.

2002-114. In this regard, the TXMODA transcript of account on
which Ms. Cahill relied contained all of the information
prescribed in section 301.6203-1, Proced. & Adm n. Regs. See

Schr oeder v. Commi ssioner, T.C Meno. 2002-190; Wishan v.

Comm ssioner, T.C Meno. 2002-88, affd. 66 Fed. Appx. 113 (7th

Cr. 2003); Lindsey v. Comm ssioner, T.C Meno. 2002-87, affd. 56

Fed. Appx. 802 (9th G r. 2003); Tolotti v. Conm ssioner, T.C
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Meno. 2002-86, affd. 70 Fed. Appx. 971 (9th G r. 2003); Duffield

V. Conm ssioner, T.C. Menob. 2002-53; Kuglin v. Comm ssioner, T.C.

Meno. 2002-51.

Petitioner has not alleged any irregularity in the
assessnment procedure that would raise a question about the
validity of the assessnents or the information contained in the
transcript of account relied on by Ms. Cahill. See Davis v.

Commi ssioner, 115 T.C. 35, 41 (2000); Mann v. Conm ssioner, T.C.

Meno. 2002-48. Accordingly, we conclude that there is no
question that the Appeals officer satisfied the verification
requi renent of section 6330(c)(1).

4. Del egati on O der

Petitioner's allegations regarding the authority of the
i ndi vidual issuing the notice of intent to levy are neritless.
The Secretary or his delegate (including the Conm ssioner) nmay
i ssue collection notices, and authority to issue notices
regarding liens and to | evy upon property has in turn been
del egated to specified collection and conpliance personnel.
Secs. 6320(a), 6330(a), 7701(a)(1l1)(B) and 12(A) (i), 7803(a)(2);
secs. 301.6320-1(a)(1), 301.6330-1(a)(1), Proced. & Adm n. Regs.;
Del egation Order No. 191 (Rev. 3, June 11, 2001); Delegation
Order No. 196 (Rev. 4, Cct. 4, 2000); see also Craig v.

Comm ssioner, 119 T.C 252, 263 (2002); Everman v. Conm SSioner,

T.C. Meno. 2003-137.
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5. Recei pt of Notice and Demand

Petitioner also argues that respondent failed to send
petitioner a statutory notice and demand for the unpaid tax. As
shown in the record of the case, a notice and demand was sent to
petitioner. The transcripts, i.e., TXMODA and Form 4340, report
that the first notice and demand was sent on Decenber 9, 2002.
The transcripts also report that another notice and demand was
sent on February 24, 2003. There is no question that respondent
sent a notice and demand to petitioner; therefore, petitioner’s
argunent nust fail.

Petitioner makes no other argunments against the validity of
the notice of determination. |In particular, petitioner fails to
make a valid challenge to the appropriateness of respondent’s
i ntended collection action, raise a spousal defense, or offer
alternative neans of collection. W conclude that respondent did
not abuse his discretion in determ ning that collection should
proceed and that respondent is entitled to judgnent as a matter
of | aw.

6. Section 6673 Penalty

Section 6673(a)(1l) authorizes the Court to require a
taxpayer to pay to the United States a penalty in an anmount not
to exceed $25, 000 whenever it appears to the Court that the
t axpayer’s position in the proceeding is frivolous or groundl ess.

Sec. 6673(a)(1)(B).
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The parties stipulated that petitioner has been provided
with a copy of an IRS Notice which outlines common frivol ous
argunents and has been advi sed by respondent that the Court may
require a taxpayer to pay a penalty up to $25,000 pursuant to
section 6673 if it appears to the Court that proceedi ngs have
been instituted or maintained by the taxpayer primarily for del ay
or that the taxpayer’s position is frivolous or groundl ess.

I n our Novenber 3, 2004, Order, we gave petitioner the
opportunity to present proper issues, as specified in section
6330(c)(2), during his section 6330 hearing. W warned
petitioner, however, that if he persisted in making frivol ous and
groundl ess argunents, with respect to this case, the Court woul d
be in a position to inpose a penalty under section 6673(a)(1).
Petitioner ignored the Court’s warning and sinply pursued his
argunents, which the Court has held to be frivol ous, groundless,
and neritless in nunmerous cases. Under the circunstances, we
shal |l grant respondent’s notion and inpose a penalty on
petitioner pursuant to section 6673(a)(1l) in the anmount of

$10, 000.
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We have considered all of petitioner’s contentions,
argunents, and requests that are not discussed herein, and we
conclude that they are without nerit or irrelevant.

To reflect the foregoing,

An appropriate order and

decision will be entered.




