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VASQUEZ, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code (Code) in
ef fect when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unless otherwi se indicated, all section references are to
the Code, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

Pursuant to section 6330(d)(1), petitioner seeks judicial
review of respondent’s determ nation to proceed with a proposed
levy to collect petitioner’s unpaid Federal incone tax
liabilities for 2006 and 2007. The matter is presently before
the Court on respondent’s notion for summary judgnent filed
pursuant to Rule 121 and to inpose a penalty under section
6673(a) (1) .

We conclude that there is no genuine issue as to any
material fact, and respondent is entitled to summary judgnent as
a matter of |aw

Petitioner resided in South Dakota when the petition was
filed.

Backgr ound

In 2006 and 2007 petitioner was a truck driver for A&A
Express, Inc. (A&A Express), working as an independent
contractor. During that tinme he received gross receipts totaling
approxi mately $144, 000, an anmount reflected on the Forns 1099-
M SC, M scel | aneous | ncone, A&A Express issued to him?

Petitioner filed Federal income tax returns for both years and

2 Petitioner’'s taxable incone was $1, 709 in 2006 and
$10, 463 in 2007.
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reported taxes owed of $1,794 for 2006 and $4, 101 for 2007.3
Al though he admts receiving the amounts |isted on both Forns
1099-M SC, petitioner has nmade only one paynment towards his 2006
Federal inconme tax liability ($1,472.67 on June 29, 2007) and has
failed to make any paynents towards his 2007 Federal incone tax
liability.*

On January 21, 2009, respondent nmailed petitioner a Letter
1058, Final Notice of Intent to Levy and Notice of Your R ght to
a Hearing (levy notice). The levy notice advised petitioner that
respondent intended to |levy on petitioner’s property to secure
paynment of his outstanding tax liabilities for 2006 and 2007.
The |l evy notice al so explained that petitioner had a right to
request a hearing with respondent’s Ofice of Appeals (Appeals)
to appeal the proposed collection action and to di scuss paynent
met hod options by submtting Form 12153, Request for a Collection
Due Process or Equival ent Heari ng.

Petitioner tinely submtted Form 12153, on which he

expl ained that he disagreed with the proposed | evy because the

3 Petitioner calculated his tax liability for each year by
using the Form 1099-M SC provi ded by A&A Express and Schedul e C,
Profit or Loss From Business. He also calculated his self-
enpl oynment tax for each year and included those anounts on his
2006 and 2007 Federal inconme tax returns.

4 The Internal Revenue Service (I RS) assessed the anmpunts
reported as owed on petitioner’s 2006 and 2007 Federal incone tax
returns along with additions to tax and interest on May 28, 2007,
and June 2, 2008, respectively.
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“IRS * * * [failed] to provide * * * [a] definition of what
percent age of wages apply to inconme”. He also attached a letter
describing the inability of “the 1040 form and others [tO]
provide me with correctly determning what ny gain is that is
recogni zed and realized”.

On April 23, 2009, Appeals nmailed petitioner an introductory
letter namng Monica L. Garcia (Ms. Garcia) as the Appeals
officer. On April 29, 2009, Ms. Garcia sent petitioner a letter
notifying himthat she could not schedule his requested
coll ection due process hearing (CDP hearing) at that tine because
his reasons for disagreeing wwth the intent to levy were
considered frivol ous positions. Petitioner was given 30 days to
either withdraw his request for a CDP hearing or anend it by
i ncludi ng a nonfrivol ous argunent.

On May 11, 2009, petitioner nailed two letters to M.

Garcia. The first letter was a Freedom of Information Act
request asking Ms. Garcia to provide petitioner wwth information
relating to the authority of the IRS to tax himand the
definition of incone.® The second letter was titled “Request for

Hearing” and stated that he desired a CDP hearing based on what

5> Specifically, petitioner asked Ms. Garcia to provide him
with: (1) The statute that allows the IRSto tax a U S. citizen;
(2) the statute that authorizes the IRS “to determ ne a zero
basis on a citizen’s personal l|abor”; and (3) the definition of
i ncone (“Not gross inconme or taxable inconme, only incone”).



- 5.
his true anounts of income were for 2006 and 2007.° Ms. Garcia
treated petitioner’s second letter as raising a nonfrivol ous
i ssue and sent petitioner a letter scheduling a tel ephone
conference for July 7, 2009.7

On June 26, 2009, petitioner mailed Ms. Garcia a letter
inform ng her that the tel ephone conference woul d be unnecessary
because she was not inpartial and unbiased.® M. Garcia did not
receive the letter before July 7, 2009, and phoned petitioner as
schedul ed. Petitioner told her that he owed no taxes and that a
hearing was no | onger necessary because she was not inpartial.
Ms. Garcia again explained to petitioner that his tax liabilities
resulted fromthe Federal inconme tax returns he submtted and if
he felt that they were inaccurate, he could anend them

On July 10, 2009, Ms. Garcia received a faxed copy of
petitioner’s June 26, 2009, letter, along with a second letter

frompetitioner stating that if Ms. Garcia still wanted to have

6 Petitioner included with the second letter his January
and Decenber bank statenents for 2006 and 2007. Petitioner
concl uded that “an accurate accounting of * * * [his] incone” is
cal cul ated by subtracting his account bal ance at the begi nning of
the year fromhis account bal ance on Dec. 31.

" Ms. Garcia's letter stated that “The liabilities are
based on self assessed tax returns you filed. To change any
information on your original tax returns, you should file an
amended return on Form 1040X’

8 Petitioner’'s letter also included many of the sane
frivol ous argunments he had previously made, including that he was
not |liable for any tax under the Code and respondent inaccurately
measur es gain.
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the CDP hearing petitioner would participate, but it could take
pl ace no earlier than August 25, 2009. Petitioner’s second
letter also informed Ms. Garcia that he would not anend his
Federal inconme tax returns because no Federal income tax returns
were required to be filed in the first place.

On July 22, 2009, Ms. Garcia mailed petitioner a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330 (notice of determ nation) sustaining the proposed
| evy. The notice of determ nation stated that petitioner nmade
argunents that the IRS considered frivolous and refused to anend
his Federal incone tax returns when given the opportunity.?®

Petitioner challenged respondent’s notice of determ nation
by filing a petition containing nunerous argunents this Court has
found frivol ous. Respondent subsequently filed a notion for
summary judgnent and to i npose a penalty under section 6673.
Respondent’ s notion was heard on June 7, 2010.

Di scussi on

Summuary Judgment

The purpose of sunmary judgnment is to expedite litigation

and avoid costly, tinme-consum ng, and unnecessary trials. Fla.

°® The notice of determnation also stated that Ms. Garcia
had: (1) Verified that respondent had satisfied any applicable
| aw or procedure wth respect to the proposed | evy and (2)
bal anced the conpeting interests of efficient collection with
petitioner’s concern that the collection activity be no nore
intrusive than necessary.
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Peach Corp. v. Conm ssioner, 90 T.C. 678, 681 (1988). The Court

may grant summary judgnent where there is no genuine issue as to
any material fact and a decision may be rendered as a matter of

law. Rule 121(b); Sundstrand Corp. v. Conm ssioner, 98 T.C 518,

520 (1992), affd. 17 F.3d 965 (7th CGr. 1994).

The party noving for sunmary judgnment bears the burden of
proving that there is no genuine issue of material fact, and al
facts are viewed in the light nost favorable to the nonnoving

party. Dahlstromyv. Comm ssioner, 85 T.C 812, 821 (1985).

However, the nonnoving party may not rest on the nere all egations
or denials of the noving party’ s pl eadings; rather, the nonnoving
party must set forth specific facts show ng there is a genuine

issue for trial. Rule 121(d); Dahlstromv. Conm ssioner, supra

at 820-821.

1. Determ nation To Proceed Wth Coll ection

Section 6330(a) provides that no |l evy may be nmade on any
property of a taxpayer unless the Secretary has first notified
the taxpayer in witing of his right to a section 6330 heari ng.
| f the taxpayer properly requests a hearing under section
6330(a), the taxpayer is entitled to a hearing before an
inpartial Appeals officer. Sec. 6330(b). During the hearing the
taxpayer may raise any relevant issue related to the unpaid tax
or proposed |levy, including challenges to the appropriateness of

the collection action and offers of collection alternati ves.
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Sec. 6330(c)(2)(A). The taxpayer nmay al so chall enge the
underlying tax liability if the taxpayer did not receive a
statutory notice of deficiency or did not otherwi se have a prior
opportunity to dispute the tax liability. Sec. 6330(c)(2)(B)

Foll owi ng the hearing the Appeals officer nust determ ne
whet her the proposed collection activity should proceed. In
maki ng the determ nation the Appeals officer shall take into
consideration: (1) Wiether the requirenents of all applicable
| aw or adm nistrative procedure have been satisfied; (2) any
rel evant issues raised by the taxpayer during the section 6330
hearing; and (3) whether the proposed collection action bal ances
the need for efficient collection of taxes wth the taxpayer’s
legitimate concern that any collection action be no nore
i ntrusive than necessary. Sec. 6330(c).

Where the underlying tax liability is properly at issue, the
Court decides the issue of liability de novo. Sego v.

Comm ssioner, 114 T.C 604, 610 (2000). \Where the underlying tax

l[itability is not at issue, we review the determ nation for abuse

of discretion. ld.; Goza v. Comm ssioner, 114 T.C 176, 182

(2000). An Appeals officer’s determnation will not be an abuse
of discretion unless the determnation is arbitrary, capricious,

or without sound basis in fact or law. Ganelli v. Commi SSioner,

129 T.C. 107, 111 (2007); Freije v. Comm ssioner, 125 T.C. 14, 23

(2005); Wodral v. Comm ssioner, 112 T.C. 19, 23 (1999). In
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eval uating a taxpayer’s argunents, an Appeals officer is not

required to consider irrelevant or frivol ous argunents.
Petitioner’s challenge to the anount of his underlying tax

liabilities is neritless. See Hathaway v. Conmi ssioner, T.C

Meno. 2004-15. He does not dispute the accuracy of the incone
whi ch he reported on his 2006 and 2007 Federal incone tax
returns. Respondent also told petitioner nunmerous tinmes that he
could amend his Federal inconme tax returns if he felt that they
were inaccurate, and petitioner refused to do so.

Despite petitioner’s request to cancel his schedul ed CDP
hearing, Ms. Garcia called petitioner as schedul ed and gave him
an opportunity to provide a legitimate reason why his underlyi ng
tax liabilities were incorrect and the proposed |evy should not
proceed. Petitioner advanced frivol ous argunents before ending
the phone call. He continued to advance his groundl ess argunents
in his petition, trial nenoranda, and testinony.

There is no genuine issue as to the existence of his
underlying tax liabilities, and because petitioner chall enged
only the existence of a lawrequiring himto pay a tax on his
earnings and did not challenge the correctness of the amounts of
i ncome which he reported on his 2006 and 2007 Federal incone tax
returns, there is no genuine issue as to the anmount of his

underlying tax liabilities. See id.
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I n maki ng her determ nation that the collection action
shoul d proceed, Ms. Garcia verified that the requirenents of any
applicable I aw or adm nistrative procedure had been net.
Additionally, petitioner raised no relevant issues for Ms. Garcia
to consider and failed to offer any collection alternatives.
Finally, petitioner made no legitimte argunents that Ms. Garcia
abused her discretion. Rather, his argunents related to the
definition and cal cul ation of incone, argunents this Court has
|l ong held to be frivolous and associated wth tax protesters.

See Abrans v. Conm ssioner, 82 T.C. 403, 407 (1984).

Under these circunstances, Ms. Garcia' s determnation to
proceed with the collection of petitioner’s 2006 and 2007 Feder al
incone tax liabilities was not arbitrary, capricious, or wthout
sound basis in fact or |law and was therefore not an abuse of her
di scretion. Consequently, respondent’s notion for summary
judgment will be granted.

[1l1. Section 6673 Penalty

Respondent al so asked the Court to inpose a penalty on
petitioner under section 6673(a)(1l). Section 6673(a)(1)
aut horizes the Court to require a taxpayer to pay to the United
States a penalty not to exceed $25,000 if the taxpayer took
frivol ous or groundl ess positions in the proceedi ngs or
instituted the proceedings primarily for delay. W choose not to

i npose a penalty on petitioner but take this opportunity to warn
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hi mthat the Court may inpose a penalty pursuant to section
6673(a)(1) if he returns to the Court and proceeds in a simlar

fashion in the future. See Pierson v. Conmm ssioner, 115 T.C. 576

(2000) .

To reflect the foregoing,

An appropriate order and

decision will be entered.




