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MARVEL,

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

Judge: Pursuant to section 6330(d),?! petitioner

seeks review of respondent’s determination to proceed with the

collection of petitioner’s 1995, 1996, 1997, 1998, and 1999

Federal incone tax liabilities.

IAIl section references are to the Internal Revenue Code in

effect at al

rel evant tines.
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FI NDI NGS OF FACT

Sonme of the facts have been stipulated. W incorporate the
stipulated facts and the acconpanying exhibits into our findings
by this reference. Petitioner resided in San Francisco,
California, when he filed the petition.

Petitioner tinely filed tax returns for 1995 through 1999
but failed to pay the anmounts shown as due on the returns. On
May 3, 2001, respondent sent to petitioner a Notice of Federal
Tax Lien Filing and Your Right to a Hearing Under | RC 6320 for
1995 through 1999. On June 4, 2001, petitioner mailed to
respondent Form 12153, Request for a Collection Due Process
Hearing, requesting a hearing wwth respect to all 5 taxable
years. Petitioner’s Form 12153 stated: “I believe this bill is
incorrect. These taxes were never assessed. | amrequesting a
m ni mum of 60 days extension.”

On April 22, 2002, petitioner and petitioner’s
representative, Hector Vasquez, attended a hearing wth Appeal s
O ficer Serena Wing. At the hearing, petitioner contended that
respondent had not assessed the incone tax liabilities.
Petitioner also submtted an offer-in-conprom se of $1,000 on the
basis of doubt as to collectibility. Petitioner’s offer-in-
conprom se covered his incone tax liabilities for 1985 through

2001, which then exceeded $180, 000.
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In addition to Form 656, O fer in Conprom se, petitioner
submtted the follow ng conpleted fornms at the hearing: (1) Form

433-A, Collection Information Statenent for Wage Earners and

Sel f - Enpl oyed Individuals, and (2) Form 433-B, Collection

I nformation Statenent for Businesses. On the Form 433-A,
petitioner indicated that he was an unmarried, self-enployed
attorney and had total nonthly inconme and expenses of $2,707 and
$3, 302, respectively. On the Form 433-B, petitioner stated that
he had total nonthly business inconme and expenses of $6,131 and
$3, 424, respectively.

On Cctober 11, 2002, the Appeals Ofice sent to petitioner a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330 (notice of determnation). In the
notice of determ nation, the Appeals Ofice determ ned the
fol | ow ng:

1. Al legal and procedural requirenents for filing the
noti ce of Federal tax lien had been net.

2. Petitioner’s incone tax liabilities were tinely
assessed, and the assessnents were “properly based on established
| aw, policy and procedure.”

3. Petitioner’s offer-in-conprom se was properly rejected,
because petitioner was nonconpliant in the payment of both his
incone tax liabilities and estinmated tax paynments, petitioner was

capabl e of paying nore than the anmount offered, no exceptional
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ci rcunstances were present “such that collection of the ful
liability will be detrinmental to voluntary conpliance”, and there
was no evidence that a conprom se woul d encourage future
conpliance and pronote effective tax adm nistration.

4. Petitioner declined to consider an install nent
agr eenent .

5. The notice of Federal tax lien filing bal anced the need
for efficient collection of taxes with the legitimte concern of
the taxpayer that the collection action be no nore intrusive than
necessary.

On Cct ober 30, 2002, petitioner filed a tinely petition
contesting respondent’s determnation. Petitioner alleged that
“the Internal Revenue Service abused its discretion in nmaking the
findings and conclusions it did and abused its discretion in
rejecting petitioner’s offer in conpromse.”

OPI NI ON

All property and rights to property of a taxpayer becone
subject to alien in favor of the United States on the date a tax
liability is assessed agai nst the taxpayer if the taxpayer fails
to meet the Comm ssioner’s demand for paynent of the tax
l[tability. Secs. 6321 and 6322. Until a notice of Federal tax
lien is filed, alienis without validity and priority agai nst
certain persons such as judgnent lien creditors of the taxpayer.

Sec. 6323(a). After the Secretary files the notice of Federal
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tax lien, the Secretary nmust provide the taxpayer with witten
notice of the filing, informng the taxpayer of the right to
request an admnistrative hearing on the matter. Sec.
6320(a) (1), (3)(B). Section 6320(c) requires that the
adm ni strative hearing be conducted pursuant to section 6330(c),
(d), and (e).

At the hearing, a taxpayer may rai se any rel evant issue,
i ncl udi ng appropriate spousal defenses, challenges to the
appropri ateness of the collection action, and coll ection
al ternatives, such as an offer-in-conprom se. Sec.
6330(c)(2)(A). Additionally, at the hearing, a taxpayer nay
contest the existence and anount of the underlying tax liability
if the taxpayer did not receive a notice of deficiency for the
tax in question or did not otherw se have an opportunity to
dispute the tax liability. Sec. 6330(c)(2)(B); see also Sego v.
Comm ssioner, 114 T.C 604, 609 (2000).

Foll ow ng the hearing, the Appeals Ofice is required to
i ssue a notice of determ nation regarding the disputed notice of
Federal tax lien. 1In so doing, the Appeals Ofice is required to
take into consideration the verification presented by the
Secretary, the issues raised by the taxpayer, and whether the
proposed coll ection action appropriately bal ances the need for
efficient collection of taxes wth the taxpayer’s concerns

regardi ng the intrusiveness of the proposed collection action.
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Sec. 6330(c)(3). The taxpayer nmay petition the Tax Court or, in
limted cases, a Federal District Court for judicial review of
the Appeals Ofice’'s determ nation. Sec. 6330(d).

| f the taxpayer files a tinely petition for judicial review,
t he applicable standard of review depends on whether the
underlying tax liability is at issue. Were the underlying tax
liability is properly at issue, the Court reviews any
determ nation regarding the underlying tax liability de novo.

Sego v. Commi ssioner, supra at 610. The Court revi ews other

adm ni strative determ nations regardi ng the notice of Federal tax
lien for abuse of discretion. |1d.

In the present case, petitioner has not received a notice of
deficiency or otherwi se had an opportunity to dispute his incone
tax liabilities for 1995 through 1999. Consequently,
petitioner’s underlying tax liabilities are properly at issue,
and we review any challenge to the underlying tax liabilities de

novo. See sec. 6330(c)(2)(B); Mntgonery v. Conm ssioner, 122

T.C. 1, 9 (2004).

A. Petitioner’s Challenge to the Underlying Tax Liabilities

In chall enging the underlying tax liabilities, petitioner
solely contends that “The taxes in question were not due because
they were never assessed.” Petitioner does not allege any

specific irregularity in the assessnent procedure.
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An Appeals officer may rely on a conputer transcript or Form
4340, Certificate of Assessnments, Paynents, and O her Specified
Matters, to verify that a valid assessnent was nmade. Nestor v.

Comm ssioner, 118 T.C 162, 166 (2002); Schaper v. Conm SsSioner,

T.C. Meno. 2002-203; Schroeder v. Conm ssioner, T.C. Mnob. 2002-

190. After reviewing the conputer transcripts of petitioner’s
account, Appeals Oficer Wong concl uded that “Assessnents for al
years appear correct and based on established |aw, policy and
procedure.” The record contains no credible evidence to
contradi ct Appeals Oficer Wng's conclusion. Accordingly, we
concl ude that respondent properly assessed petitioner’s incone
tax liabilities.

B. Petitioner’'s Chall enge to Respondent’s Deternination To
Proceed Wth the Coll ection Action

1. Copi es of Form 4340

Petitioner asserts that, at the hearing, Appeals Oficer
Wbong shoul d have nade available to petitioner a copy of Form
4340, Certificate of Assessnents, for each of the taxable years
at i1ssue and should have di scussed the Fornms 4340 with him W
di sagree. Although section 6203 provides that “Upon request of
t he taxpayer, the Secretary shall furnish the taxpayer a copy of
the record of the assessnent”, section 6330(c)(1l) does not
require that the Appeals officer give to the taxpayer a copy of
the record of assessnent at or before the hearing. See Nestor v.

Comnmi ssi oner, supra at 166-167. Even if petitioner had requested
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copi es of the Fornms 4340,2 Appeals Oficer Wng’s failure to give
themto petitioner at the hearing is not an abuse of her
di scretion. See id.

2. Petitioner’'s O fer-in-Conpronise

Petitioner further asserts that it was an abuse of
di scretion for Appeals Oficer Wong to reject his offer-in-
conprom se. According to petitioner, Appeals Oficer Wng (1)
failed to apply Internal Revenue Manual section “5.15.1.4.3" for
eval uating petitioner’s Forns 433-A and 433-B and (2) failed “to
make a finding of net inconme” for purposes of an install nent
agr eenent .

In his filings with the Court, petitioner did not explain
his contention regarding the Internal Revenue Manual and offered
no evidence in support of his position that Appeals Oficer Wng
did not properly evaluate his collection information. Upon
review of the record, it is clear that Appeals Oficer Wng
carefully considered petitioner’s collection information and, on

the basis of that information, determ ned that petitioner’s

2There is no evidence, and petitioner did not allege, that
he ever requested copies of the Forns 4340 fromthe Appeals
officer at or before the hearing.
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of fer-in-conprom se should be rejected for several reasons® in
addition to petitioner’s ability to pay.

In arguing that the rejection of his offer-in-conprom se was
an abuse of discretion, petitioner also contends that Appeals
O ficer Wwng failed to nmake a finding of net incone for purposes
of an installnment agreenent. Petitioner has not directed us to,
and we are not aware of, any such requirenent for purposes of
rejecting an offer-in-conpromse. Moreover, when Appeals Oficer
Wong presented to petitioner the opportunity to consider an
i nstall ment agreenent, petitioner declined to do so. Appeals
Oficer Wwng’s rejection of petitioner’s offer-in-conprom se was
not an abuse of discretion.

C. Concl usion

We have considered the remai ning argunents of both parties
for results contrary to those discussed herein and, to the extent
not di scussed above, conclude those argunents are irrel evant,

noot, or without nerit.* W shall sustain respondent’s

3In addition to determ ning that the anpbunt of petitioner’s
of fer-in-conprom se was i nadequate, Appeals Oficer Wng rejected
petitioner’s offer-in-conprom se because petitioner had a 17-year
hi story of nonconpliance with the Federal incone tax |aws; had
not paid his 2000, 2001, or 2002 Federal incone tax liability;
and had not nmade required estimated tax paynents as of the date
of his hearing. See Londono v. Comm ssioner, T.C Menp. 2003-99
(taxpayer’s history of nonconpliance was basis for rejecting
of fer-in-conprom se).

“'n his posttrial menorandum of |aw, petitioner argued that
he was deni ed due process when this Court granted respondent’s
(continued. . .)
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determ nation that the notice of Federal tax lien filing was an
appropriate enforcenent action with respect to petitioner’s 1995,
1996, 1997, 1998, and 1999 incone tax liabilities.

To reflect the foregoing,

Deci sion will be entered

for respondent.

4(C...continued)
two notions to quash subpoenas and denied petitioner’s notion for
a continuance, but petitioner did not file any notion for
reconsi deration. W decline to reconsider our rulings on the

notions, which were explained in detail on the record before
trial.



