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SUPPLEMENTAL MEMORANDUM CPI NI ON

MARVEL, Judge: On Cctober 15, 2004, we received and filed

petitioner’s notion to vacate or revise decision pursuant to Rule

“Thi s opinion supplements our previously filed opinion in
Kun v. Comm ssioner, T.C Meno. 2004-209.
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162.* In his notion, petitioner noves that we vacate or revise
the decision that we entered on Septenber 21, 2004, in accordance

wi th our Menorandum Opinion in Kun v. Conmm ssioner, T.C. Mno.

2004-209 (Kun I). In Kun I, we sustained respondent’s

determ nation that the notice of Federal tax lien filing was an
appropriate enforcenent action with respect to petitioner’s 1995,
1996, 1997, 1998, and 1999 incone tax liabilities. 1In the
notion, petitioner alleged that “this Court had no chance to
consider the recent opinion of the United States Suprene Court in

United States v. Galletti (March 23, 2004) 124 S C Reporter

1548.”" Thi s Suppl emental Menorandum Opi ni on addresses
petitioner’s contention.

Backgr ound

We adopt the findings of fact in our prior Menorandum
Qpinion, Kun I. For convenience and clarity, we repeat bel ow the
facts necessary for the disposition of this notion.

Petitioner tinely filed Federal inconme tax returns for 1995
t hrough 1999 but failed to pay the ambunts shown as due on the
returns. On May 3, 2001, respondent sent to petitioner a Notice
of Federal Tax Lien Filing and Your Right to a Hearing Under |IRC
6320 for 1995 through 1999. On June 4, 2001, petitioner mailed

to respondent Form 12153, Request for a Collection Due Process

IAIl Rule references are to the Tax Court Rules of Practice
and Procedure, and all section references are to the Internal
Revenue Code in effect at all relevant tines.
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Hearing, requesting a hearing wwth respect to all 5 taxable
years. Petitioner’s Form 12153 stated: “I believe this bill is
incorrect. These taxes were never assessed.”

On April 22, 2002, petitioner and his representative
attended a hearing before Appeals Oficer Serena Wng. At the
hearing, petitioner contended that respondent had not assessed
the incone tax liabilities.

On Cctober 11, 2002, the Appeals Ofice sent to petitioner a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330 (notice of determnation). In the
notice of determ nation, the Appeals Ofice determ ned that
petitioner’s inconme tax liabilities were tinely assessed, and the
assessnents were “properly based on established |aw, policy and
procedure.”

On Cct ober 30, 2002, petitioner’s petition contesting
respondent’s determnation was filed in this Court. In the
petition, petitioner alleged that “the Internal Revenue Service
abused its discretion in making the findings and conclusions it
did and abused its discretion in rejecting petitioner’s offer in
conprom se.”

We held a trial in this case on October 22, 2003, at which
petitioner testified. On Septenber 20, 2004, we filed our
Menorandum Opinion in Kun I in which we rejected petitioner’s

contention that the incone tax liabilities had not been tinely
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assessed. W pointed out that petitioner had not alleged any
specific irregularity in the assessnent procedure and that an
Appeal s officer may rely on a conputer transcript or Form 4340,
Certificate of Assessnents, Paynents, and O her Specified
Matters, to verify that a valid assessnent had been made. After
review ng the conputer transcripts of petitioner’s accounts,?
Appeal s O ficer Wng had concl uded that “Assessnents for al
years appear correct and based on established |aw, policy and
procedure.” W concluded in Kun | that the record contained “no
credi bl e evidence to contradict Appeals Oficer Wng’'s
conclusion”, and we held that respondent had properly assessed
petitioner’s incone tax liabilities. On Septenber 21, 2004, we
entered our decision in accordance wth our opinion in Kun I

On Cctober 15, 2004, petitioner’s notion to vacate or revise

opi ni on together with a nmenorandum of points and authorities and

2The parties stipulated to the adm ssibility of certified
copies of Fornms 4340, Certificate of Assessnents, Paynents and
QO her Specified Matters, with respect to petitioner’s accounts
for 1995-99. The Forns 4340 show that petitioner’s incone tax
returns were filed and the tax liabilities shown thereon were
assessed on the foll ow ng dates:

Year Date return fil ed Date tax assessed
1995 8/ 13/ 96 9/ 16/ 96
1996 8/ 18/ 97 9/ 15/ 97
1997 8/ 17/ 98 9/ 21/ 98
1998 8/ 16/ 99 9/ 20/ 99

1999 8/ 14/ 00 9/ 25/ 00
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petitioner’s declaration were filed. In accordance wth our
order dated Cctober 15, 2004, respondent submtted a response to
petitioner’s notion, which was filed on Novenber 9, 2004.

Di scussi on

Rul e 162 authorizes a party to file a notion to vacate or
revise a decision, wwth or without a new or further trial, within
30 days after the decision has been entered, unless the Court
shall otherw se permt. The disposition of a notion to vacate or
revise a decision rests within this Court’s discretion. Vaughn

v. Conmm ssioner, 87 T.C. 164, 166-167 (1986).

Al t hough Rul e 162 does not articulate any standard by which
we eval uate a notion to vacate decision, Rule 1(a) provides
gui dance on howto fill the gap:

Where in any instance there is no applicable rule of

procedure, the Court or the Judge before whomthe

matter is pending may prescribe the procedure, giving

particul ar weight to the Federal Rules of G vil

Procedure to the extent that they are suitably

adaptable to govern the matter at hand.
We have often referred to rule 60 of the Federal Rules of G vil
Procedure, and cases applying rule 60, to assist us in resolving
issues raised in a notion to vacate decision under Rule 162.

See, e.g., CGnema ‘84 v. Conmm ssioner, 122 T.C. 264, 267-268

(2004) (involving a final decision); Estate of MIller v.

Comm ssioner, T.C Meno. 1994-25 (notion filed within 30 days of

decision); Pietanza v. Comm ssioner, T.C Meno. 1990-524 (notion

filed within 30 days of order dismssing case for |ack of
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jurisdiction), affd. w thout published opinion 935 F.2d 1282 (3rd
Cr. 1991).

Rul e 60(a) of the Federal Rules of Cvil Procedure provides
that “Clerical mstakes in judgnents, orders or other parts of
the record and errors therein arising fromoversight or om ssion
may be corrected by the court at any tinme of its own initiative
or on the notion of any party and after such notice, if any, as
the court orders.” Rule 60(b) provides that, on notion and upon
such terns as are just, a court may relieve a party of a final
judgnent or order for m stake, inadvertence, surprise, or
excusabl e neglect, newy discovered evidence which by due
di ligence could not have been discovered in tinme to nove for a
new trial, fraud, or any other reason justifying relief fromthe
operation, or because the judgnent is void, or has been
satisfied, rel eased or discharged.

In this case, petitioner’s notion sinply repeats his
argunent, nmade throughout the proceedi ngs, that respondent did
not timely assess the liabilities in question. He relies upon an

opinion of the United States Suprene Court in United States v.

Galletti, 541 U S 114, 124 S. C. 1548 (2004), and specifically
on | anguage in the opinion to the effect that an assessnent nust
be made wthin 3 years after the return was filed, sec. 6501(a),
and “shall be nmade by recording the liability of the taxpayer in

the office of the Secretary”, sec. 6203. See id. at __ , 124 S
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Ct. at 1552. Petitioner contends that “It is clear fromthe
record that the Respondent failed to conmply with this
requi renent. The assessnment has not been reordered (sic) until
Septenber 11, 2003 well outside the 3 years requirenent.” As
respondent points out in his response to petitioner’s notion,
however, petitioner does not state any basis for his belief.
According to respondent, “the record before the Court indicates
that Petitioner’s 1995 through 1999 incone tax liabilities were
assessed within 3 years of Petitioner filing his tax returns.”

Petitioner failed to present any evidence at trial in

support of his contention that his 1995-99 incone tax liabilities
were not tinmely assessed, and that failure also infects his
notion. We can find nothing in the record to support his
allegation; in fact, the record denonstrates that the assessnents
in question were tinely. Moreover, there is nothing in the

Suprene Court’s opinion in United States v. Galletti, supra, to

suggest that our Menorandum Qpinion in this case was in error or
t hat our decision nmust be vacat ed.
Petitioner has not asserted sufficient grounds for vacating

t he decision, nor has he cited any opinion of any court that
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woul d support his notion. Consequently, we shall deny

petitioner’s notion to vacate or revise the decision.

An appropriate order

denvyi ng petitioner’s notion to

vacate or revise decision wll

be i ssued.




