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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed.
Pursuant to section 7463(b), the decision to be entered is not
revi ewabl e by any other court, and this opinion shall not be
treated as precedent for any other case. Unless otherw se

i ndi cat ed, subsequent section references are to the |Internal



-2 -
Revenue Code of 1986, as anended, and all Rule references are to
the Tax Court Rules of Practice and Procedure.

This case arises froma petition for judicial review of the
deni al of petitioner’s request for relief fromjoint and several
l[iability for 1999. The issue for decision is whether petitioner
is entitled to relief under section 6015(b), (c), or (f).

Backgr ound

Sonme of the facts have been stipulated by the parties and
are so found. The stipulation of facts, w th acconpanyi ng
exhibits, is incorporated herein by this reference.

At the tinme the petition was filed, petitioner resided in
Ccal a, Florida. Petitioner and Raynond Kunsman (hereafter
referred to as M. Kunsman or forner spouse) nmarried in 1993.
Petitioner invested her savings to start a retail floral and gift
shop business in 1996, and she conducted her business throughout
the year at issue.

M . Kunsman becanme unenpl oyed in 1998, and he began dri nking
heavily. M. Kunsman started hiding financial details from
petitioner and took over the financial aspects of petitioner’s
busi ness. During 1998, he received a |lunp-sumdistribution from
his retirenent account, the majority of which was rolled over
into an Individual Retirenment Account (IRA). M. Kunsnman
w thdrew funds fromthe IRA in 1999 and 2000 in the anmounts of

$29, 925 and $51,518, respectively. At the tine the distributions
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were made, M. Kunsman had not reached age 59% The | RA
distributions were reported on Federal incone tax returns that
were filed with the RS as joint returns by petitioner and M.
Kunsman for 1999 and 2000. No additional tax pursuant to section
72(t) was reported. Petitioner and M. Kunsman separated in the
fall of 2001 and were divorced in 2002.

Petitioner first |l earned that there were proposed
adjustnments to the 1999 tax return when respondent offset a
cl ai med overpaynent from her 2001 tax return against a tax
bal ance due from 1999.! The anpunt remai ning unpaid for 1999 as
of March 2005 was $1, 582. 58.

Petitioner tinely requested relief fromjoint and several
l[iability under section 6015 for 1999 and 2000. Respondent
granted petitioner relief under section 6015(c) for tax year
2000. Respondent issued a Notice of Determ nation denying relief
under section 6015(b), (c), and (f) for 1999. Petitioner filed a
tinmely petition for review of respondent’s determ nation.

Di scussi on

To support her request for relief fromjoint and several

l[Tability, petitioner asserts: (1) That the 1999 tax return is

1 Apart fromrespondent's reference to a defaulted statutory
notice of deficiency issued to petitioner, the record does not
chronicle the deficiency procedures followed by respondent.
Petitioner does not dispute that a deficiency was properly
assessed for 1999.
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not a jointly filed return,2 and (2) that even if the 1999 return
isajointly filed return, petitioner was unaware of the
retirement distribution since it was not included on the 1999
Form 1040, U.S. Individual Incone Tax Return, she signed.

The Court will treat these assertions as alternate defenses:
(1) That the return filed is not a joint return because
petitioner did not sign the return, and (2) that if the 1999
return is a valid joint return, petitioner is eligible for relief
because she did not know about the early distribution from her
former spouse’s |RA 3

Reli ef Under Section 6015

A predicate to relief under section 6015 is that a joint
return was filed. Sec. 6015(a)(1), (b)(1)(A). Accordingly, if
the Court should find that petitioner did not file a joint
return, we would be required to deny petitioner’s claimfor

section 6015 relief. Raynond v. Conmi ssioner, 119 T.C 191, 194-

197 (2002).
Married taxpayers may elect to file a joint Federal incone

tax return. Sec. 6013(a). GCenerally, a joint return nust be

21f we were to decide in favor of petitioner on this issue,
petitioner would not be entitled to relief. Sec. 6015(a)(1),
(b)(1)(A). Inasnuch as petitioner filed a joint return, we do
not otherw se view petitioner’s assertions as a bar to
consideration of her claimfor relief under sec. 6015.

3 Rule 31(c) permts parties to set forth clains and
defenses alternatively or hypothetically and allows parties to
pl ead i nconsi stent clainms and defenses.
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signed by both spouses. Sec. 1.6013-1(a)(2), Incone Tax Regs.
However, where both spouses intend to file a joint return, the
failure of one spouse to sign the return will not preclude its

treatnent as a joint return. Estate of Canpbell v. Conm ssioner,

56 T.C. 1, 12 (1971). This is so even where the purported
signature of the nonsigning spouse is signed by another, provided

the couple has the intent to file jointly. Heimyv. Conm SSioner,

27 T.C. 270, 273-274 (1956), affd. 251 F.2d 44 (8th Gr. 1958);

Magee v. Comm ssioner, T.C Meno. 2005-263.

Petitioner alleged in her petition that her former spouse
had admtted to a practice of show ng her one formto review and
sign and then submtting a different formthat he signed for her.
She acknow edged at trial that she glanced at and signed returns
for 1999 and 2000. However, she clains that the returns
ultimately filed were not the returns she reviewed and signed.*

Despite petitioner’s claimthat her former spouse forged her
signature on the 1999 tax return, the Court construes

petitioner’s testinony and other evidence in the record as

4 Respondent contends that petitioner signed the 1999 return
that was filed. At trial, respondent conceded that the signature
on the 2000 tax return was not made by petitioner but did not
address whether the 2000 tax return was a joint return. As
di scussed, the failure of one spouse to sign a tax return does
not conclusively establish that the return is not a joint return.
Respondent granted petitioner relief under sec. 6015(c) for 2000.
Because a joint return is necessary for relief under sec. 6015,
we presune that respondent concluded that the 2000 return was a
joint return.
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affirmng that she intended to file a joint return with her
former spouse.

Where a taxpayer signs a return in blank or signs a return
W t hout review, she remains bound by the joint return because of
the intent to file jointly and to trust the other spouse properly

to conplete and file the return. Douglas v. Conm ssioner, 27

T.C. 306, 313-314 (1956), affd. sub nom Sullivan v.

Comm ssioner, 256 F.2d 4 (5th Gr. 1958). Petitioner trusted her

former spouse to prepare and file the return, and apparently took
no i ndependent action to report her incone or conply with filing
requirenents for the taxable year 1999. Whether she signed her
name or her former spouse signed her nanme, the 1999 return
remains a joint return because of her intention to file jointly.

Feder bush v. Conm ssioner, 34 T.C. 740, 756-758 (1960), affd. per

curiam325 F.2d 1 (2d Cr. 1963); Peirce v. Conm ssioner, T.C
Meno. 1982-154.

In Shea v. Comm ssioner, 780 F.2d 561, 567 (6th Cr. 1986),

affg. in part and revg. in part T.C. Meno. 1984-310, a joint
return was held invalid as to the taxpayer where the attorney and
tax return preparer signed the taxpayer’s nane to the return,

w t hout her consent, w thout an opportunity for review, and

w thout a power of attorney. |In contrast, petitioner in this
case reviewed the return and had an opportunity to sign the

return, propose changes, or refuse to sign the return.
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We are satisfied that petitioner filed a joint Federal
incone tax return for 1999.

Each spouse filing a joint return is jointly and severally
liable for the accuracy of the return and for the entire tax due
for that year. Sec. 6013(d)(3). A spouse who has filed a joint
return may, however, seek relief fromjoint and several liability
by follow ng the procedures established in section 6015. Sec.
6015(a) .

A taxpayer may be entitled to relief under section 6015(b),
(c), or (f), and, except as otherw se provided in section 6015,

t he taxpayer bears the burden of proving her entitlenment to

relief. Rule 142(a); At v. Conm ssioner, 119 T.C 306, 311

(2002), affd. 101 Fed. Appx. 34 (6th Cr. 2004).

Wth respect to el ections under section 6015(b) and (c),
section 6015(e) grants this Court jurisdiction “to determ ne the
appropriate relief available”. In contrast, we review denial of
relief under section 6015(f), which permts the Conm ssioner to

grant equitable relief, for abuse of discretion. Fernandez v.

Comm ssioner, 114 T.C 324, 330-333 (2000); Butler v.

Comm ssioner, 114 T.C 276, 292 (2000).

Section 6015(b)

Section 6015(b) (1) provides for relief fromliability for
tax attributable to an understatenent if all five conditions set

out in section 6015(b)(1)(A through (E) are satisfied.
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Section 6015(b)(1)(C requires that in signing the return
t he individual seeking relief did not know and had no reason to
know of the understatenent. Relief under section 6015(b) is not
provided to a spouse who turned a blind eye to facts that were

avail able. Charlton v. Conmm ssioner, 114 T.C 333, 340 (2000).

Petitioner clains that there was no entry nade on |ine 15a,
Total I RA Distributions, of the 1999 Form 1040 she si gned.
Petitioner asserts that the 1999 tax return her forner spouse
presented to her reflected a greater Schedul e C business profit
than the anount as actually filed with the IRS. Petitioner
al l eges that her former spouse inflated the financial performance
of her business so that he would not have to work and that he
surreptitiously withdrew funds fromhis IRA to support the
decepti on.

Petitioner suggests that her former spouse so controlled the
financial details of her business that she was unaware of whet her
or not the business was profitable and whether the incone
t herefrom coul d support the famly.® Petitioner also suggests
that she was unaware that M. Kunsman w t hdrew nore than $80, 000
bet ween 1999 and 2000 in order to provide for financial

obligations of the famly and of her business. The Court is not

> The 1999 Schedule C, Profit or Loss From Busi ness,
reported gross receipts of $281, 326.94 and net profit of
$4,450.11. Petitioner testified that she knew the gross receipts
wer e about $300, 000 but that her former spouse |led her to believe
the profits fromthe business were between $20, 000 and $30, 000.
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convinced that petitioner did not understand the business and
have a sense of the profit therefrom

The I RA distribution was reflected on the 1999 Form 1040,
whi ch the Court has found to be a joint return. Petitioner was
certainly aware of M. Kunsman’s age in 1999. Thus, petitioner
shared with M. Kunsman the |egal responsibility to ensure the
proper reporting of the additional tax on an early distribution
pursuant to section 72(t).

“A taxpayer is presunmed to have know edge of the tax

consequences of a transaction”. Cheshire v. Comm ssioner, 115

T.C. 183, 197 (2000), affd. 282 F.3d 326 (5th Gr. 2002).

| gnorance of the lawis no defense. 1d. at 196. |In fact,
petitioner acknow edged that both she and her forner spouse were
aware that a 10-percent additional tax was inposed on early

wi t hdr awal s.

Based on the entire record, the Court finds that petitioner
had actual know edge of the inconme fromthe 1999 | RA
distribution(s). She also had actual know edge that an
additional tax is inposed by section 72(t). Accordingly, she has
failed to establish that “she did not know, and had no reason to

know, that there was [an] understatenent”. Sec. 6015(b)(1) (0O
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The Court concludes that petitioner has failed to satisfy
the requirenments of section 6015(b)(1)(C).% Therefore,
petitioner does not qualify for relief fromjoint and several
l[iability under section 6015(b)(1).

Section 6015(c)

Section 6015(c) provides proportionate tax relief (if a
tinely election is made) by allocating the deficiency between
i ndi viduals who filed jointly but are no |longer nmarried, are
| egal |y separated, or have been living apart for a 12-nonth
period. Section 6015(c)(3)(C prohibits such allocation if
respondent denonstrates that petitioner had actual know edge, at
the time the return was signed, of any itemgiving rise to a

deficiency that is not allocable to petitioner. Cheshire v.

Conmi ssi oner, supra at 193.

After her divorce, petitioner filed a tinely election and
was prima facie eligible for relief under section 6015(c) for the
portion of any deficiency properly allocable to her forner
spouse. Sec. 6015(c)(1).

However, petitioner’s election under section 6015(c) shal
not apply if respondent denonstrates actual know edge by

petitioner of the IRA distribution, at the tinme she signed the

6 The five criteria of sec. 6015(b)(1) are conjunctive.
Havi ng concl uded that sec. 6015(b)(1)(C is not satisfied, we
need not, and do not, discuss the criteria of the other
subpar agraphs of sec. 6015(b)(1).
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return. Sec. 6015(c)(3)(C). Respondent nust denonstrate by a
pr eponderance of the evidence that petitioner had “an actual and
cl ear awareness (as opposed to reason to know) of the existence
of an itemwhich gives rise to the deficiency (or portion

thereof)”. Cheshire v. Conm ssioner, supra at 195; Charlton v.

Conmi ssioner, 114 T.C at 341-342.

As di scussed above, we have found that petitioner had actual
knowl edge of the IRA distribution. Therefore, petitioner is not
eligible for relief under section 6015(c).’

Section 6015(f)

Where relief is unavail able under section 6015(b) or (c),
section 6015(f) grants the Conmm ssioner discretion to relieve an
individual fromjoint liability if it is inequitable to hold the
i ndi vidual liable, taking into account all the facts and
circunstances. Sec. 6015(f). As discussed above, petitioner is
not entitled to relief under section 6015(b) or (c).

Petitioner bears the burden of proving that respondent
abused his discretion in denying relief under section 6015(f).

Jonson v. Comm ssioner, 118 T.C 106, 113 (2002), affd. 353 F.3d

1181 (10th Cr. 2003); Cheshire v. Conm ssioner, supra at 198;

Butler v. Commi ssioner, 114 T.C. at 292.

" Petitioner testified that her fornmer spouse becane viol ent
at the end of their marriage in |late 2001, but she did not
denonstrate that her signing the 1999 joint return in 2000 was
anyt hing but voluntary. Therefore, the exception for duress in
sec. 6015(c)(3)(C does not apply.
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In Rev. Proc. 2003-61, 2003-2 C B. 296, respondent has
prescribed guidelines for the evaluation of requests for relief
fromjoint or several liability under section 6015(f).8
Respondent does not contest that petitioner neets the seven
t hreshol d conditions of Rev. Proc. 2003-61, sec. 4.01, 2003-2
C.B. at 297.

Were a liability is reported on a joint return, but is not
paid, Rev. Proc. 2003-61, sec. 4.02, 2003-2 C.B. at 298, provides
ci rcunst ances under which the Conm ssioner ordinarily wll grant
relief. The additional tax under section 72(t) in this case was
not reported on the joint return. Therefore, Rev. Proc. 2003-61
sec. 4.02, does not apply.

Rev. Proc. 2003-61, sec. 4.03, 2003-2 C.B. at 298, provides
a nonexclusive list of factors respondent considers in eval uating
whether it would be inequitable to hold petitioner liable for al
or part of an unpaid incone tax liability or deficiency. The

factors respondent considered are:

8 Rev. Proc. 2003-61, 2003-2 C.B. 296, supersedes Rev. Proc.
2000- 15, 2000-1 C.B. 447, and is effective for requests for
relief filed on or after Nov. 1, 2003, and for requests pending
as of Nov. 1, 2003, for which no prelimnary determ nation letter
had been issued as of Nov. 1, 2003. In this case, petitioner
filed Form 8857, Request for Innocent Spouse Relief, in August
2003, and the initial denial occurred during or after April 2004.
As no prelimnary determnation |etter had been issued as of Nov.
1, 2003, Rev. Proc. 2003-61 gui des respondent’s anal ysis of
petitioner’s request.
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1. Marital status: Petitioner is divorced fromher fornmer
spouse. This factor weighs in favor of relief.

2. Econom c hardshi p: Respondent’s tax exam ner consi dered
petitioner’s subm ssion in support of her request for relief from
joint and several liability, noted that her incone and expenses
needed verification, and determ ned that refusal to grant relief
woul d not cause petitioner to suffer econom c hardshi p.
Respondent’ s Appeal s officer also determ ned fromrespondent’s
record and research that petitioner would not suffer an econom c
hardship as a result of remaining liable for the $1,582.58
bal ance due for 1999.

Respondent determ nes econom ¢ hardshi p by eval uating
whet her or not petitioner is able to pay her reasonabl e basic
living expenses. Rev. Proc. 2003-61, sec. 4.02(c), 2003-2 C. B
at 298 (referring to sec. 301.6343-1(b)(4), Proced. & Adm n.
Regs.). It is petitioner’s burden to show that her living
expenses qualify, that those expenses are reasonabl e, and that

she is unable to pay those expenses. Mnsour v. Conm Ssioner,

T.C. Meno. 2004-190.

Petitioner claimed that continuing liability for the 1999
deficiency woul d cause her econom c hardship and asserted that
her income was $1, 000 per nonth while her expenses were $1, 520
per nmonth. She offered no evidence of either inconme or expenses

and no proof that the 1999 tax liability would render her unable



- 14 -
to pay her reasonable living expenses. Such substantiation was
particularly necessary in light of petitioner’s assertion that
her expenses already exceed her incone by nore than 50 percent
each nont h.

Petitioner failed to denonstrate that she will be unable to
pay reasonable basic living expenses if relief is denied. W
hol d that respondent did not abuse his discretion in concluding
that petitioner would not suffer econom c hardship and that this
factor wei ghs against relief.

3. Know edge or reason to know. Petitioner clains
i gnorance of the IRA distribution. The distribution was clearly
shown on the joint tax return. The deficiency results fromthe
failure to report the section 72(t) additional tax. W have
previously held that petitioner had actual know edge not only of
the RA distribution but also of the liability for additional tax
on an early distribution. This factor wei ghs against relief.

4. Nonrequesting spouse’s legal obligation: Petitioner did
not denonstrate that her former spouse is obligated by their
di vorce decree to pay this deficiency. This factor is neutral.

5. Significant benefit: Petitioner received no significant
benefit fromthe unpaid tax, other than normal support. This

factor is neutral.
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6. Conpliance with income tax |aws: Petitioner was up-to-
date with tax returns at the time respondent denied relief. This
factor is neutral.

Two ot her factors, abuse and the nental or physical health
of petitioner, can weigh only in favor of relief. Respondent
found that these factors do not apply to this case. The Court
has found nothing in the record relating to these factors to
i ndicate that respondent’s evaluation is incorrect. W therefore
agree with respondent’s determ nation that these factors are
neutral .

Respondent determ ned that the factor (petitioner’s divorce)
that favors relief is outweighed by the factors (her know edge of
the incone and her failure to denonstrate econom c hardship) that
favor liability. Considering all the facts and circunstances of
this case, we hold that petitioner has not denonstrated that
respondent acted arbitrarily, capriciously, or wthout sound
basis in fact and that respondent did not abuse his discretion in
denying petitioner relief under section 6015(f).

Concl usi on

Petitioner is not entitled to relief under section 6015(b)
or (c), and respondent did not abuse his discretion in denying
relief under section 6015(f).

To reflect the foregoing,

Deci sion will be entered

for respondent.




