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R mailed a notice of deficiency to Ps’ |ast known
address, but Ps did not receive it because they had
noved. During a subsequent exam nation of their 2000
return, Ps were informed that a notice of deficiency
for 1999 had been sent to them At Ps’ request, the
exam ner faxed a copy of the 1999 notice of deficiency
to themthat day, when only 12 days remained in the 90-
day period wthin which to petition this Court. Ps did
not petition this Court. R then issued a final notice
of intent to levy with respect to 1999. In response,
Ps requested a sec. 6330, |I.R C., hearing. R s Appeals
O fice determ ned that Ps had an opportunity to
petition this Court for review, and therefore they
could not contest the underlying tax liability. Ps now
seek to challenge the underlying tax liability before
this Court.

Hel d: Under sec. 301.6330-1(e)(3), QA-EZ2,
Proced. & Adm n. Regs., 12 days was insufficient tine
to allow Ps to petition this Court for redeterm nation
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of a notice of deficiency. Therefore, Ps were not

barred fromcontesting the underlying tax liability at
their sec. 6330, I.R C, hearing.

Al an Lee and Debi WMarie Kuykendall, pro sese.

Emly Gonetti, for respondent.

OPI NI ON

HAI NES, Judge: This case is before the Court on
respondent’s notion for summary judgnent filed pursuant to Rul e
121.! Respondent’s notion argues that petitioners were
statutorily barred fromchal |l enging the existence or anount of
the underlying tax liability in their section 6330 hearing
because they received a notice of deficiency, and therefore, they
are barred fromchallenging the liability before this Court.

Backgr ound

Petitioners, Alan Lee and Debi Marie Kuykendall (husband and
wife) resided in Mddletowmn, California, at the tine the petition
was fil ed.

Ms. Kuykendall was primarily enpl oyed as an accountant and
bookkeeper. She al so worked part tinme as a shift |ead supervisor

at a restaurant. On February 28, 2002, while working at the

1Unl ess ot herw se indicated, section references are to the
| nternal Revenue Code, as amended. Rule references are to the
Tax Court Rules of Practice and Procedure. Anounts are rounded
to the nearest doll ar.
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restaurant, M. Kuykendall was assaulted and robbed at gunpoint.
She suffered from severe physical and psychological difficulties
as a result of the assault. She was subsequently di agnosed with
posttraumati c stress di sorder.

M . Kuykendal | worked as a property manager until he began
experiencing nmedical problens in 2002. He was di agnosed with
postpolio syndrone, a debilitating set of physiol ogical changes
in the nervous system which results in extrene weakness,
fatigue, and pain, anong other synptonms. M. Kuykendall becane
unable to work and suffered fromvery poor short term nenory.

In a letter dated April 29, 2002, respondent notified
petitioners that their 1999 Federal incone tax return had been
selected for review On May 23, 2002, Ms. Kuykendall requested
t hat respondent del ay the exam nation because of her nedi cal
difficulties. Respondent’s exam ner denied the request. On July
10, 2002, respondent sent petitioners an audit report show ng the
changes nmade to petitioners’ 1999 return. Petitioners were
all owed until Septenber 3, 2002, to submt docunents pertaining
to their 1999 return. Petitioners did not respond.

On May 1, 2003, respondent issued a notice of deficiency to
petitioners’ |ast known address determ ning a tax deficiency of
$4,591 for 1999. 1In the notice of deficiency, respondent
di sal l owed petitioners’ unreinbursed enpl oyee busi ness expenses

clainred on Schedule A, |tem zed Deductions, of $18, 169, and
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certain Schedule C, Profit or Loss From Busi ness, expenses,
totaling $8, 063.

On July 18, 2003, Ms. Kuykendall called respondent’s
exam ner regarding a letter she had received related to
petitioners’ 2000 tax year. During the conversation, M.
Kuykendal | was inforned that a notice of deficiency for 1999 had
been mailed to them M. Kuykendall informed respondent that
petitioners had noved and that they did not receive the notice of
deficiency. At M. Kuykendall’s request, the exam ner faxed a
copy of the notice of deficiency to petitioners that day. Wth
respect to the notice of deficiency, petitioners did not file a
petition with this Court.

On February 14, 2004, respondent sent petitioners a Final
Notice of Intent to Levy and Notice of Your Right to a Hearing
for 1999. On March 7, 2004, petitioners submtted a Form 12153,
Request for a Collection Due Process Hearing. |In their request
for relief, petitioners disputed the underlying tax liability by
asserting that the disallowed busi ness expenses were valid. They
al so di sputed the exam ner’s decision not to postpone the
exam nation. On May 6, 2004, respondent’s Appeals Ofice sent a
letter to petitioners, offering thema hearing. On May 19, 2004,
Ms. Kuykendall sent a letter to respondent’s Appeals Ofice,
acconpani ed by several docunents relating to the disallowed

busi ness deducti ons.
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On August 17, 2004, Appeals Oficer Terrence R ddle
conducted a face-to-face hearing wwth Ms. Kuykendall. At the
heari ng, petitioners sought to chall enge the underlying tax
liability by providing docunentation to substantiate the
di sal | oned deductions. O ficer Riddl e determ ned that
petitioners could not properly challenge the underlying tax
l[itability at the hearing because they previously had the
opportunity to petition this Court for review of the deficiency.
As to the exam ner’s decision not to postpone the audit, Oficer
Ri ddl e determ ned that petitioners were allowed a reasonable
anmount of tinme in which to respond to the audit report.

On July 20, 2006, respondent issued a notice of
determ nation sustaining the proposed collection action for 1999.
Petitioners tinely filed a petition with this Court. In the
petition, they sought to challenge the underlying tax liability
by asserting that the disall owed deductions were valid.
Petitioners also chall enged respondent’s failure to postpone the
exam nation of their 1999 return.

On June 19, 2007, respondent filed a notion for summary
judgnent on all issues in the case. On July 27, 2007
petitioners filed their response.

Di scussi on

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.
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Conm ssioner, 90 T.C. 678, 681 (1988). The Court nmay grant

summary judgnment when there is no genuine issue of material fact
and a decision may be rendered as a matter of law. Rule 121(b);

Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520 (1992), affd.

17 F.3d 965 (7th Cr. 1994); Zaentz v. Conmm ssioner, 90 T.C. 753,

754 (1988). The noving party bears the burden of proving that

there is no genuine issue of material fact. Dahlstromyv.

Commi ssioner, 85 T.C 812, 821 (1985); Naftel v. Conm ssioner, 85

T.C. 527, 529 (1985). The Court wll view any factual materi al
and inferences in the light nost favorable to the nonnoving

party. Dahlstromyv. Conm ssioner, supra at 821; Naftel v.

Conmi ssi oner, supra at 529.

Bef ore the Conm ssioner may | evy on any property or property
right, the taxpayer nust be provided witten notice of the right
to request a hearing during the 30-day period before the first
levy. Sec. 6330(a). |If the taxpayer requests a hearing, an
Appeal s officer of the Comm ssioner nust hold the hearing. Sec.
6330(b)(1). At the hearing, the taxpayer may rai se any rel evant
issue relating to the unpaid tax or the proposed |evy, including
appropriate spousal defenses, challenges to the appropri ateness
of collection actions, and offers of collection alternatives.
Sec. 6330(c)(2)(A).

Section 6330(c)(2)(B) limts the taxpayer’s ability to

chal l enge the underlying tax liability during the hearing.
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Specifically, the taxpayer may “rai se at the hearing chall enges
to the existence or anount of the underlying tax liability for
any tax period if the person did not receive any statutory notice
of deficiency for such tax liability or did not otherw se have an
opportunity to dispute such tax liability.” Id.

“Recei pt of a statutory notice of deficiency for this
pur pose neans receipt intime to petition the Tax Court for a
redeterm nation of the deficiency asserted in the notice of
deficiency.” Sec. 301.6330-1(e)(3), QRA-E2, Proced. & Adm n.
Regs. Therefore, section 6330(c)(2)(B) contenpl ates actual

recei pt by the taxpayer.? Tatumv. Conmm ssioner, T.C. Meno.

2003- 115.

We have not previously addressed the issue of how nuch tine
is required under section 301.6330-1(e)(3), Q%A-E2, Proced. &
Adm n. Regs., for a taxpayer to petition this Court for
redeterm nation of a deficiency. However, we have addressed
simlar questions in determ ning whether a taxpayer who failed to
file atinmely petition with this Court was prejudiced by an
i nproperly addressed notice. Qur decisions in those cases inform

our analysis of the current issue.

2l f, however, the notice of deficiency was not received
because the taxpayers deliberately refused delivery, they may not
seek to challenge the underlying tax liability at a sec. 6330
hearing or before this Court. Sego v. Conm ssioner, 114 T.C
604, 611 (2000). Respondent does not argue, nor would we find,
that petitioners deliberately refused delivery of the notice of
defi ci ency.
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The jurisdiction of this Court is dependent on the tinely
filing of a petition. Rule 13(c). 1In a deficiency suit, a
t axpayer is generally given 90 days fromthe issuance of a notice
of deficiency to petition this Court for review. Sec. 6213(a).
However, we have jurisdiction to decide whether a taxpayer had
insufficient time to properly file a petition because he was
prejudi ced by an inproperly addressed notice. Looper V.
Comm ssioner, 73 T.C. 690, 699 (1980).

In general, we have held that when a notice of deficiency is
actually received by the taxpayer with at |east 30 days renmining
inthe filing period, the taxpayer had sufficient tinme to

petition this Court for review. See, e.g., Milvania v.

Comm ssioner, 81 T.C. 65, 67-69 (1983) (74 days renaining);

Masino v. Conmmi ssioner, T.C Meno. 1998-118 (69 days renaining);

Fileff v. Conm ssioner, T.C Meno. 1990-452 (60 days renaining);

George v. Comm ssioner, T.C. Meno. 1990-147 (52 days renaining);

Bul akites v. Conm ssioner, T.C Meno. 1998-256 (45 days

remai ning); Loftin v. Conm ssioner, T.C Mnp. 1986-322 (30 days

remai ni ng); Eger v. Conm ssioner, T.C Meno. 1984-325 (30 days

remai ni ng) .

However, when a notice was received with only 17 days
remaining in the filing period, we held that the taxpayer had
insufficient time to petition this Court. Looper v.

Comm ssioner, supra at 699. Simlarly, the Court of Appeals for
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the Eleventh Circuit held as a matter of |law that receipt of a
notice of deficiency with only 8 days remaining in the filing
period was insufficient to permt the tinely filing of a

petition. Sicker v. Comm ssioner, 815 F.2d 1400 (11th Gr

1987).

In this case, petitioners received the notice of deficiency
with 12 days remaining to petition this Court. Petitioners did
not deliberately avoid receipt of the notice. |In fact, upon
realizing that they did not receive it, petitioners asked
respondent’s examner to fax it to themimedi ately. Since
petitioners received the notice of intent to levy, M. Kuykendal
has diligently sought to dispute the underlying tax liability by
requesting a section 6330 hearing and providing respondent’s
Appeal s of fi cer docunentation supporting the disall owed
deducti ons.

Appl yi ng the standards set forth in Milvania v.

Conmi ssi oner, supra, and Looper v. Conm Sssioner, supra, to

section 301.6330-1(e)(3), RA-E2, Proced. & Adm n. Regs., we hold
that 12 days was insufficient tinme for petitioners to petition
this Court for redeterm nation of the notice of deficiency.
Therefore, petitioners were entitled to challenge the existence
or the anmount of the underlying tax liability during their

section 6330 hearing.
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By setting forth specific facts, petitioners have shown
there is a genuine issue of material fact as to whether the
deductions disallowed by the notice of deficiency should be
allowed. See Rule 121(d). W shall, therefore, deny
respondent’s notion for summary judgnent and remand the case to
respondent’s Appeals Ofice for further proceedi ngs consi stent
with this Opinion.

To reflect the foregoing,

An appropriate order wll

be i ssued.



