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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

LARO, Judge: Respondent determ ned a $1, 020, 129 defi ci ency
in the Federal estate tax of the Estate of Kwang Lee, Deceased
(decedent’s estate), a $255,032 addition to that tax under
section 6651(a)(1) for untinely filing, and a $204, 026
accuracy-rel ated penalty under section 6662(a) for negligence or
disregard of rules or regulations, or alternatively, for a

substanti al understatenent of incone tax.?2 |In Estate of Lee v.

Comm ssioner, T.C Meno. 2007-371, the Court decided through

partial summary judgnment that decedent’s estate did not qualify
for a marital deduction. Qur decision was predi cated on our

hol ding (contrary to the argunent of petitioner) that |anguage
included in the wills of Kwang Lee (decedent) and his w fe,
Kyoung Lee (Ms. Lee; collectively, the Lees), could not change
the order of their actual deaths for purposes of determ ning who
was the surviving spouse within the nmeaning of section 2056(a).
See id. The only issues remaining in dispute, and which we
deci de herein, are whether decedent’s estate is liable for the
accuracy-rel ated penalty and the addition to tax. Following a
trial on these issues, we hold that decedent’s estate is liable

for neither of these itens.

2Unl ess ot herwi se noted, section references are to the
appl i cabl e versions of the Internal Revenue Code, and Rul e
references are to the Tax Court Rules of Practice and Procedure.



- 3-
FI NDI NGS OF FACT

Prelimnaries

The parties filed wwth the Court nunerous stipul ati ons of
fact acconpani ed by various exhibits described in the
stipulations. The Court also deened sone facts and exhibits
stipul ated pursuant to Rule 91(f). W incorporate herein the
stipulated facts and exhibits, and we find the stipulated facts
accordi ngly.

1. Decedent

Decedent was born on January 4, 1941, and he later married
Ms. Lee. The Lees had a significant conbined wealth that was
attributable primarily to life insurance and stock options that
wer e decedent’ s enpl oyee benefits. Those benefits were titled in
decedent’s nane alone. A mnimal part of the Lees’ conbined
weal th consisted of assets owned jointly by the Lees and assets
owned by Ms. Lee al one.

Ms. Lee died testate on August 15, 2001. Decedent died
testate on Septenber 30, 2001. The will of each of the Lees was
dated June 21, 2001

[11. Judge Frese

Ant hony J. Frese (Judge Frese) has been a presiding
muni ci pal court judge for the last 23 years. Cases in his court
relate primarily to notor vehicle and parking citations and to

m nor crimnal charges. Judge Frese also is a practicing
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attorney affiliated with the law firm of Nowell Anpbroso Klein
Bierman, P.A. (Nowell). Judge Frese practices primarily in the
defense of individuals or entities charged with violating |iquor
| aws. Judge Frese does not practice tax law, and he has no
speci al i zed know edge of Federal tax. Judge Frese has limted
experience in estate planning and in estate adm nistration.

V. The Lees Seek the Expeditious Preparation of Their WIls

Judge Frese and decedent were nei ghbors and good friends.
In the spring of 2001, decedent inforned Judge Frese that the
Lees wanted their wlls prepared expeditiously because they were
dyi ng of cancer. Decedent asked Judge Frese if he woul d prepare
their wills for them Judge Frese declined because, he stated,
he was unqualified to prepare their wills in the manner they
desired.

V. Ms. de Nare

Judge Frese asked Henry Anproso, a partner at Nowell, to
recommend an estate planning attorney whom Judge Frese coul d
recommend to the Lees. Henry Anoroso recommended Ms. de Mare.
Henry Anoroso told Judge Frese that estate planning and w |
preparation were two of Ms. de Mare' s specialties and that she
had been practicing law in those areas for many years. M. de
Mare was a partner at Nowell who had specialized in estate
pl anni ng, estate adm nistration, and the preparation of Federal

estate tax returns for over 30 years.
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Fol | ow ng Judge Frese’s conversation with Henry Anoroso,
Judge Frese read the section of Nowell’s practice brochure that
described Ms. de Mare’s education, experience, and professional
affiliations. He also net and spoke with her personally. Judge
Frese concluded fromhis review of Ms. de Mare’s qualifications
and fromhis conversations with her and Henry Anoroso that M. de
Mare was a qualified estate planning attorney, a qualified estate
admnistrator, and a qualified preparer of Federal estate tax
returns. Judge Frese advised the Lees to retain her to prepare
their wills. The Lees followed that advice.

VI . Preparation of WIls

Ms. de Mare concluded that the Lees could m nimze Federal
estate taxes payable on their estates if decedent transferred
sonme of his assets to Ms. Lee. M. de Mare first considered
havi ng decedent disclaimor actually transfer sonme of his
enpl oyee benefits to Ms. Lee. M. de Mare ascertained, however,
t hat decedent could neither transfer nor disclaimthose benefits.
Ms. de Mare concl uded that decedent had to predecease Ms. Lee to
cause the desired transfer of assets. Because Ms. de Mare could
not be sure that decedent would actually die first, she included
a deened survivorship provision in each of the Lees’ wills. M.
Lee’s will states: “For purposes of this WII, any person who
shall die within six (6) nonths after ny death shall be deened to

have predeceased ne”. Decedent’s will states:
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A.  For purposes of this WIIl, any person, other than
my wife, who shall die within six (6) nonths after ny
death shall be deened to have predeceased ne.

B. In the event that ny wife shall die at the sane
time as |, or under circunstances such as to render it
difficult or inpossible to determ ne who died first, ny
w fe shall be deened to have survived ne.

VI1. Judge Frese Appointed Executor of Estates

Judge Frese was appoi nted executor of each of the Lees’
estates shortly after they died. These appointnments were nade
pursuant to the Lees’ wills and were the first two tinmes that
Judge Frese served as an executor. Judge Frese asked Ms. de Mare
to hel p himadm ni ster the estates because she was an attorney
famliar wwth the Lees’ assets and she had drafted their wlls.
Judge Frese asked Ms. de Mare to prepare the necessary tax
returns for himto sign and to file. Judge Frese understood that
he had to file a Federal estate tax return for decedent’s estate
and that the unextended due date of the return was June 30, 2002.

Judge Frese provided Ms. de Mare with all of the information
she requested to hel p himadm ni ster decedent’s estate and for
her to prepare its Federal estate tax return. Judge Frese spoke
regularly with Ms. de Mare about the adm nistration of decedent’s
estate and about her preparation of its estate tax return. Judge
Frese nonitored the extent that Ms. de Mare was working on
decedent’ s estate through his conversations with her and through
his review of the legal bills that she tendered to the estate for

paynent .
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VI, Fi rst Request for Extension

On June 28, 2002, Ms. de Mare, as an attorney for and on
behal f of decedent’s estate, signed and nailed to the Internal
Revenue Service a Form 4768, Application for Extension of Tinme To
File a Return and/or Pay U. S. Estate (and Generati on- Ski ppi ng
Transfer) Taxes. She requested through that forman automatic
6-nonth extension of tine to file the estate tax return of
decedent’ s estate. She included wth the request a check for
$250, 000. That check was given to her by Judge Frese, and the
anount of the check represented her estinmate of a little nore
than the Federal estate tax that would ultimately be due on
decedent’s estate. Her filing of this form extended the due date
of the estate tax return of decedent’s estate to Decenber 30,
2002. She provided Judge Frese with a copy of the formas filed,
and he was aware of the extended due date.

| X. Second Request for Extension

On Decenber 30, 2002, Ms. de Mare went to her office
intending to conplete the estate tax return for decedent’s
estate. Judge Frese had told her he would be in his office on
that day to sign and to file the return, and she believed that
only mnor portions of the return remained to be conpleted. M.
de Mare prepared Federal estate tax returns for her clients using
a software programon her conputer. Wen she tried to access

t hat program on Decenber 30, 2002, all of her client’s returns
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were gone. She attenpted to retrieve the estate tax return of
decedent’ s estate but to no avail.

Ms. de Mare concluded | ate that afternoon that she woul d be
unable to retrieve the return, and she infornmed Judge Frese of
her situation. She advised himnot to worry because she had
everyt hing under control. She advised himthat she would sinply
request a second 6-nonth extension of tine to file the return
which, if denied, would give decedent’s estate 10 days after
notification of the denial to file the return tinely. She
advi sed himthat decedent’s estate should encl ose a $100, 000
check with the request so that it would definitely not owe
anything with respect to the return. She advised himthat the
$100, 000 woul d be refunded to decedent’s estate after its estate
tax return was fil ed.

Judge Frese questioned Ms. de Mare on her advice, and she
assured himit was correct. Judge Frese understood fromhis
conversations with Ms. de Mare that decedent’s estate was
entitled to request a second extension which would result in
either a 6-nonth extension or, at the least, the 10-day extension
referred to by Ms. de Mare. Judge Frese accepted Ms. de Mare’s
advi ce and aut hori zed her to request a second extension. Unknown
to Judge Frese at that time, Ms. de Mare had never before
requested fromthe Internal Revenue Service a second extension of

time to file a Federal estate tax return. She also had not
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resear ched whet her such an extension could be requested, or
consulted Form 4768 or its instructions for guidance as to this
matter.

By |etter dated Decenber 30, 2002, Ms. de Mare infornmed the
I nternal Revenue Service that she and Nowel | were requesting an
additional extension of tinme to file the estate tax return of
decedent’ s estate. The letter stated:

We are still unable to file the estate tax return

although it is nearly conpleted, as our conputerized

tax service has sel f-destructed, and we cannot recal
the conpleted portions of the return. W are working

W th our service to retrieve the return, and wll file
it wwthin a few days after retrieval. Therefore an
additional extension of tinme to file and to pay is
request ed.

Ms. de Mare included with the letter a $100, 000 check given to
her by Judge Frese. Ms. de Mare provided Judge Frese with a copy
of the letter.

Ms. de Mare’'s letter was received by the Internal Revenue
Service on January 6, 2003, and it was stanped “MAIL" *“RECE VED
| RS”. The acconpanyi ng $100, 000 check was cashed shortly
thereafter. The letter with the stanp mark was returned to Ms.
de Mare shortly after January 6, 2003. The letter as returned
did not indicate that the requested second extension was granted,
deni ed, or even consi dered.

I n February 2003, Ms. de Mare received the cancel ed $100, 000
check with her nonthly bank statement. Shortly thereafter, she

advi sed Judge Frese that an additional 6-nonth extension had been
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granted to decedent’s estate by virtue of the fact that the
| nternal Revenue Service had cashed the $100, 000 check and had
not notified her that her second request was denied. M. de Mare
advi sed Judge Frese that the due date for the estate tax return
was now June 30, 2003. Judge Frese questioned Ms. de Mare as to
her advice, and she assured himit was correct.

X. Filing of Estate Tax Return of Decedent’s Estate

On May 5, 2003, the Internal Revenue Service sent a taxpayer
del i nquency notice to decedent’s estate. Sixteen days |ater, M.
de Mare finished preparing the estate tax return of decedent’s
estate. One week after that, Judge Frese, as executor of
decedent’ s estate, signed and nmailed the return to the Internal
Revenue Service. The return contained a copy of the Form 4768
mailed to the Internal Revenue Service on June 28, 2002, and a
copy of Ms. de Mare’'s letter mailed to the Internal Revenue
Servi ce on Decenber 30, 2002.

The estate tax return of decedent’s estate was prepared as
t hough decedent had predeceased Ms. Lee and clainmed a marital
deduction under section 2056 of $1,618,225. The return also
clainmed a deduction of $427,331.29 for Federal and New Jersey
estate taxes paid on the estate of Ms. Lee, asserting that those
taxes were a liability of decedent’s estate because he was

considered to have predeceased her. The return reported that
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decedent’ s estate had overpaid its Federal estate tax by
$124, 676. 40.

Judge Frese reviewed the entire return with Ms. de Mare
before filing it. He also questioned her at that tinme on certain
aspects of the return, including the reversal of the Lees’ actual
deaths in order to claima marital deduction and a deduction for
the taxes paid on the estate of Ms. Lee. M. de Mare assured
Judge Frese that the return was correct and that the clained
deducti ons were proper. Judge Frese accepted the advice of M.
de Mare, noting to hinself that she had prepared the return
consistently wth her prior advice that decedent’s estate would
receive a refund of the $100,000 paid with the second extension
request.

Xl . Noti ce of Deficiency

On April 26, 2006, respondent issued a notice of deficiency
to decedent’s estate. The notice reflected respondent’s
determ nation that the estate was not entitled to deduct either
the $1,618,225 or the $427,331.29 because Ms. Lee died before
decedent. Judge Frese, acting in his capacity as executor of
decedent’s estate and with a mailing address in Hackensack, New
Jersey, petitioned the Court to redeterm ne respondent’s

det erm nati on
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OPI NI ON

Accur acy- Rel ated Penalty

We decide first whether decedent’'s estate is |liable for the
accuracy-rel ated penalty. Respondent determ ned that the
accuracy-rel ated penalty was appropri ate because decedent’s
estate had i nproperly clainmed the $1, 618,225 and $427, 331. 29
deductions on the basis of its position that decedent was deened
to have predeceased Ms. Lee. W rejected that position in Estate

of Lee v. Conm ssioner, T.C. Menob. 2007-371

Pursuant to section 7491(c), respondent nust produce
sufficient evidence indicating that it is appropriate to inpose
the accuracy-rel ated penalty agai nst decedent’s estate. See al so

H gbee v. Conm ssioner, 116 T.C 438, 446-447 (2001). Neither

party disputes (and we discern fromthe record) that respondent
has nmet this burden of production. Petitioner thus bears the
burden of proving that the accuracy-rel ated penalty does not
apply because of reasonabl e cause, substantial authority, or the
like. See id.

Petitioner argues that decedent’s estate is not |iable for
the accuracy-rel ated penalty because the executor of the estate,
Judge Frese, was reasonable and acted in good faith in relying on
the advice of Ms. de Mare that decedent’s estate could treat
decedent as predeceasing Ms. Lee. Under section 6664(c)(1), an

accuracy-related penalty is not inposed upon any portion of an
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under paynent as to which a taxpayer acted with reasonabl e cause
and in good faith. Wether the taxpayer satisfies those tests is
a factual determ nation, where the taxpayer’s effort to assess
the proper tax liability is a very inportant consideration. See
sec. 1.6664-4(b)(1), Incone Tax Regs. Reliance on the advice of
a tax professional nmay constitute reasonabl e cause and good faith

if, under all facts and circunstances, the reliance i s reasonabl e

and the taxpayer acted in good faith. See Neonatol ogy

Associates, P.A. v. Comm ssioner, 115 T.C 43, 98 (2000), affd.

299 F.3d 221 (3d Gr. 2002); sec. 1.6664-4(c)(1), Incone Tax
Regs. This Court has stated that reasonabl e cause and good faith
is present where the record establishes by a preponderance of
evidence that: (1) The taxpayer reasonably believes that the

pr of essi onal upon whomthe reliance is placed is a conpetent tax
advi ser who has sufficient expertise to justify reliance; (2) the
t axpayer provides necessary and accurate information to the

advi ser; and (3) the taxpayer actually relies in good faith on

the adviser’s judgnent. See Neonatol ogy Associates, P. A v.

Conmi ssi oner, supra at 99.

We concl ude that petitioner has nmet the reasonabl e cause
exception to the accuracy-rel ated penalty because, we find, Judge
Frese relied reasonably and in good faith on the advice of M. de
Mare as to the |legitinmacy of the deductions. Judge Frese

performed an adequate due diligence review of the qualifications
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of Ms. de Mare before he retained her to prepare the estate tax
return of decedent’s estate. He reasonably concluded fromhis
review that Ms. de Mare was a conpetent estate tax attorney upon
whom he could rely in this area of tax law in which he had no
speci al knowl edge. He gave her all of the docunents and
information that she requested to prepare the return. He
reviewed the return in detail wth her before filing it. He
questioned her specifically on the legitinmcy of the deductions.
We do not believe that Judge Frese in the setting at hand was
under any further obligation to second-guess or independently
research whether Ms. de Mare’'s advice was correct.® W hold that
decedent’ s estate is not liable for the accuracy-rel ated penalty.

1. Addition to Tax

We now deci de whet her decedent’s estate is liable for the
addition to tax for late filing. Section 6651(a)(1) inposes an
addition to tax for failure to file a return by its due date
unl ess the taxpayer can establish that such failure is due to

reasonabl e cause and not due to wllful neglect. Because the

%Respondent asserts that Judge Frese did not reasonably
believe Ms. de Mare to be a conpetent tax professional upon whom
he could rely. W disagree. Judge Frese is an attorney and a
longtinme judge. He reviewed Ms. de Mare’s qualifications and
concluded on the basis of his review that Ms. de Mare was an
expert upon whom he could rely as to the propriety and operation
of the deened survivorship provisions included in the Lees’
wills. He also concluded that Ms. de Mare was an expert upon
whom he could rely to prepare correctly the estate tax return of
decedent’ s estate.



-15-
parties’ agree that the estate tax return of decedent’s estate
was filed untinely, petitioner nust prove that the untinely
filing of the return was due to reasonabl e cause. See sec.

7491(c); Rule 142(a); Hi gbee v. Comm ssioner, supra at 446-447.

The untinely filing woul d be due to reasonabl e cause if Judge
Frese, the executor of the estate, exercised ordinary business
care and prudence but neverthel ess was unable to file the return
tinmely. See sec. 301.6651-1(c)(1), Proced. & Adm n. Regs.

W1l ful neglect denote a “conscious, intentional failure or

reckl ess indifference”. United States v. Boyle, 469 U S. 241,

245 (1985).

Petitioner concedes that decedent’s estate was not entitled
to receive a second 6-nmonth extension to file its estate tax
return and that Ms. de Mare’'s advice to the contrary was
erroneous. Petitioner argues that Judge Frese filed the estate
tax return | ate because he relied reasonably on the advice of M.
de Mare that decedent’s estate had received a second 6-nonth
extension of tinme to file its return. Petitioner points the
Court to various cases where this Court has held that a
t axpayer’s reliance on the erroneous advice of an attorney as to
the due date of a return may constitute reasonable cause if the

reliance was reasonable. See, e.g., Estate of La Meres v.

Comm ssioner, 98 T.C. 294, 321-324 (1992), where the Court held

t hat reasonable reliance on erroneous advice that a second
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extension for the filing of an estate tax return could be
obt ai ned beyond a 6-nonth extension already received was
reasonabl e cause for failing to file the return tinely.

We concl ude that decedent’s estate is not liable for the
addition to tax because, we find, Judge Frese relied reasonably
upon Ms. de Mare’s advice that a second 6-nonth extension coul d
be and was received. Although that advice proved to be
erroneous, the facts at hand persuade us that Judge Frese acted
diligently as to fulfilling his obligation to file the estate tax
return tinely and that the late filing of the return was
attributable to his receipt of the erroneous advice from M. de
Mare. We hold that decedent’s estate is not liable for an
addition to tax for untinely filing.

[11. Concl usion

We have considered all argunents respondent has nade for
contrary holdings and, to the extent not discussed, we have

rejected those argunents as without nerit.

Deci sion will be entered

under Rul e 155.




