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WHERRY, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
at the tine the petition was filed.! The decision to be entered
is not reviewable by any other court, and this opinion should not

be cited as authority.

1 Unl ess otherwi se indicated, section references are to the
I nternal Revenue Code in effect for the year in issue, and Rule
references are to the Tax Court Rules of Practice and Procedure.



-2 -
Respondent determ ned a Federal inconme tax deficiency for
petitioners’ 2000 taxable year in the anount of $4,575. The
principal issue for decision is whether a $50,512 paynent
received by petitioner Sanuel S. Lowe IIl (M. Lowe) under a
| ong-termincentive plan constitutes ordinary inconme or capital
gai n.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulations of the parties, with acconpanying exhibits, are
i ncorporated herein by this reference. At the tine the petition
was filed in this case, petitioners resided in Mary Esther,

Fl ori da.

During 1998, M. Lowe was enpl oyed as an executive of
Universal Com Inc. (UCI). In June of 1998, M. Lowe becane a
participant in the Universal Comlnc. Key Executive Equity
Appreciation Plan I, referred to as KEEAP |I1.2 The stated
pur pose of the plan was “To provide long termequity financial
incentives for the key executives of Universal Com Inc. (UC)
whil e they create substantial econom c val ue on behal f of the
Conpany’ s sharehol ders.”

The pl an docunentation established a “Beginning Plan Equity

Val ue” for UCI of $12,975,000 and provided for each key enpl oyee

2 The apparent discrepancy between the titles Key Executive
Equity Appreciation Plan 111 and KEEAP Il is not otherw se
expl ai ned by the record.
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to be awarded a certain percentage interest in the equity
appreci ation created beyond that value. The docunentation al so
set forth the terns and conditions under which participants would
becone entitled to paynent thereunder, including both “Vesting
Provi sions” and “Paynent Events & Methods”. The section entitled
“Vesting Provisions” stated:

KEEAP Il is designed to be a long-termequity

appreciation incentive plan. Accordingly, the Board of

Directors will require a vesting period of a nunber of

years of enploynent service with UC begi nning June 1
1998 (the inception date of KEEAP I1) before the key

executive wll earn any of his KEEAP Il percentage
interest. Specifically, the vesting provisions are as
fol | ows:

1) Partial Vesting Period - after 4 years of
enpl oynent service or June 1, 2002: 50% Vest ed

2) Ful | Vesting Period - after 5 years of
enpl oynent service or June 1, 2003: 100% Vest ed

A key executive's departure prior to the above vesting
periods wll necessitate a conplete forfeiture of the
executive’'s percentage interest in the KEEAP I

The section | abel ed “Paynent Events & Methods” then provided the
fol | ow ng:

The sharehol ders of UCI will be responsible for
settling paynent obligations with KEEAP Il participants
only when a Liquidity Event occurs. A Liquidity Event
is defined as an initial public offering of UCl’s
comon stock, a lunp sumdividend to UCI sharehol ders
in excess of $10 million or a sale of the Conpany to a
strategic or financial acquirer. The sharehol ders of
UCI may settle KEEAP Il obligations in cash or “in
kind” in the event UCl is acquired in a stock for stock
merger with a publicly traded conpany. In the absence
of a Liquidity Event, the sharehol ders of UCI are under
no obligation to make paynents to KEEAP |

participants. |If a Liquidity Event occurs prior to the
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June 1, 2003 full vesting period, KEEAP Il nenbers wll
be eligible for paynent as if they were fully vested.

In the event of an initial public offering, the KEEAP

Il participant may elect to defer the entire paynent

beyond the initial public offering date thereby

continuing to participate in the appreciation (or

depreci ation as the case nay be) of the Conpany’s

equity value or may elect to receive partial paynent

and defer the renai nder of the paynent in which case

his KEEAP || percentage will be adjusted on a pro rata

basis for the partial paynent received.
M. Lowe was awarded a .5 percent interest under KEEAP I

In July of 2000, UCI nerged with NewSouth Holdings, Inc. A
letter dated July 13, 2000, from R Canpbell Hutchinson, vice
presi dent of NewSouth, informed petitioner that the nmerger had
cl osed on July 10, 2000, and enclosed both “a check in the anmount
of $50,512 representing * * * [M.Lowe’s] share of the initial
purchase price for UCI” and “a summary of the cal culation of the
initial paynment by the shareholders for their KEEAP obligation to
you based on the initial purchase price.”

Petitioners filed a tinely joint Form 1040, U.S. Individual
| ncome Tax Return, for 2000. Therein petitioners reported the
$50,512 as long-termcapital gain and attached a correspondi ng
Schedul e D, Capital Gains and Losses. The Schedul e D descri bed
the underlying property as “UCI KEY APP PRO and reflected a date
acquired of June 5, 1998, a date sold of August 1, 2000, and a
basi s of zero.

By a notice of deficiency dated Novenber 18, 2002,

respondent determ ned that the $50,512 paynent did not qualify
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for capital gain treatnment. The notice indicated that the payers
had reported the $50,512 to the Internal Revenue Service as
nonenpl oyee conpensation and that the amobunt constituted ordinary
i ncone.

Petitioners filed their petition challenging this notice of
deficiency on February 21, 2003. The petition included the
foll ow ng statenent of petitioners’ disagreenent with the
adj ust nent s:

Two | etters have been sent to the IRS with regard to

this assessnent. The first letter clearly indicated

that the inconme in question was the result of the sales

[sic] of a business in which we had a small equity. W

had properly claimed this inconme as zero-based capital

gain. W were told that this incone did not qualify as
capital gain because the payer had reported this as

non- enpl oyee i ncone. They never considered the fact

the [sic] the payer m ght have filed incorrectly. In

at | east one other instance like ours the IRS reversed

their position and agreed that the incone was indeed a

capital gain and withdrew their claim Wy should |I be

treated differently?”

A trial was subsequently held in this case, and M. Lowe
testified in support of petitioners’ position. At the close of
the trial, the parties were invited to file posttrial briefs.
Respondent filed such a brief, but petitioners did not.

Di scussi on

Burden of Proof

In general, the Comm ssioner’s determ nations are presuned
correct, and the taxpayer bears the burden of proving otherw se.

Rul e 142(a). Section 7491, effective for court proceedings that
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arise in connection with exam nations conmencing after July 22,
1998, however, nay operate in specified circunstances to place

t he burden on the Conmi ssioner. Internal Revenue Restructuring
and Reform Act of 1998, Pub. L. 105-206, sec. 3001(c), 112 Stat.
727. Wth respect to factual issues and subject to enunerated
[imtations, section 7491(a) may shift the burden of proof to the
Commi ssioner in instances where the taxpayer has introduced
credi bl e evidence. Section 7491(c) places the burden of
production on the Conm ssioner with respect to penalties and
additions to tax.

Al t hough the above effective date renders section 7491
applicable to the instant case, the Court finds it unnecessary to
deci de whet her the burden should be shifted under section
7491(a). Gven that the agreenent pursuant to which the paynent
at i ssue was nade has been stipulated by the parties, the factual
ci rcunst ances underlying the transaction are undi sputed. The
record in this case therefore enables us to reach a decision on
the nerits, based upon a preponderance of the evidence, w thout
regard to burden of proof.

1. | ncone Characterization

A. Ceneral Rul es

As a general rule, the Internal Revenue Code inposes a
Federal tax on the taxable incone of every individual. Sec. 1

Section 61(a) specifies that “Except as otherw se provided”,
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gross incone for purposes of calculating taxable income neans
“all income from whatever source derived”. The scope of this
definition is broad, typically reaching any accretions to wealth.

Comm ssioner v. Schleier, 515 U. S. 323, 327 (1995); Conm Ssioner

v. G enshaw @ ass Co., 348 U. S. 426, 429-431 (1955). Anong the

itens expressly classified as incone under section 61(a) are
“Conpensation for services, including fees, conm ssions, fringe
benefits, and simlar itens;” and “Gains derived fromdealings in
property”. Sec. 61(a)(1), (3).

The rate of tax inposed on such incone itenms depends, inter
alia, upon their characterization as either ordinary inconme or
capital gain. See sec. 1. Conpensation for services rendered is
defined and has | ong been recogni zed as ordinary incone. Pounds

V. United States, 372 F.2d 342, 345-346 (5th Cr. 1967); Farr v.

Commi ssioner, 11 T.C 552, 560 (1948), affd. sub nom Sl oane v.

Conm ssioner, 188 F.2d 254 (6th G r. 1951). Capital gain

treatnent, on the other hand, is prem sed on the existence of a
sal e or exchange of a capital asset. Secs. 1221 and 1222. A
capital asset is property held by a taxpayer that is not covered
by one of eight specifically enunerated exclusions. Sec. 1221.
B. Analysis
The Court concludes that the $50,512 paynent received by
M. Lowe under KEEAP Il constitutes ordinary inconme. The

evi dence indicates that the paynent was in the nature of
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conpensation for services perfornmed by M. Lowe as an enpl oyee of
UCI. Conversely, the record fails to reflect that the paynent
was made in exchange for a capital asset held by M. Lowe.

Awar ds under KEEAP Il were prem sed on (1) enploynent status
as a key executive of UCI and (2) enploynent service throughout
prerequi site vesting periods. Departure prior to conpletion of
the vesting periods would result in conplete forfeiture of any
award. The plan was therefore structured to create incentive
for, and to reward, continued enploynment. The terns were
consistent wth a schenme to provide long-term deferred
conpensation for enpl oyees.

The | anguage of the KEEAP Il docunent did not purport to
grant participants any equity or ownership interest in UC
itself. Participants were nerely afforded a contingent
contractual right to nonetary paynent cal cul ated by reference to
appreciation in the equity value of the conpany. Notably, it is
UClI sharehol ders, the equity owners, who were rendered liable to
make paynents to plan participants. Hence, participants did not
obtain an interest in the property, the UCl shares, that was sold
or exchanged in the subsequent nerger.

The situation before us thus falls within the rule expressed

by this Court in Hrsch v. Conmm ssioner, 51 T.C 121, 139 (1968),

as foll ows:

[ The taxpayer] would have us find that if * * * [he]
had the right to a percentage of the proceeds to be
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derived fromthe sale of Vickter’s [sol e sharehol der of
t he enpl oyer corporation, Pacific] shares, he had
acquired a capital asset in Pacific. The lawis clear
that this type of “property interest” assunes the
character of the consideration given in exchange, and
under the facts of the instant case * * * [the
taxpayer’s] interest was not a capital asset, and its
realization cannot be a capital gain under section
1222(3) of the Code.

Were an enpl oyee becones entitled to a percentage
of the proceeds fromthe sale of an asset, as
conpensation for services rendered or to be rendered,
the right he receives is characterized as a right to a
paynment for services. Wether this right is sold to a
third party or is satisfied by paynent, it is now well
settled that the proceeds are taxed as ordinary incone.
[Ctations and fn. ref. omtted.]

See al so Pounds v. United States, supra; Farr v. Conmni ssioner,

supra.

Moreover, M. Lowe testified at trial and conceded that
petitioners were not pursuing the question of whether the KEEAP
Il paynent should, as a matter of |aw, be characterized as
capital gain. Rather, he focused on equitable concerns, as
fol |l ows:

My concern is not one with the IRS, or with M.
Crunp [counsel for respondent], or any other related
issue, and | certainly amnot qualified to question
whether this is a capital gain or not. Please believe
that when this was filed, it was under the advice of
t he conpany CPA and the conpany controller, and not
because | was contriving to reduce the anount of tax
that | had to pay. As M. Crunp’s pointed out, there's
no penalty involved here and I'mnot trying to avoid
t ax.

My perspective is that | was reviewed and so was
one ot her person who received funds fromthis plan. * *
*



When that individual was reviewed, the corporate CPA
wote a letter on his behalf to the IRS, and in the
results of this KEEAP 2, indeed, accepted his filing as
a capital gain. * * *

My only comment was that | was | ooking for equitable

treatnent in this matter. Wether or not--the conpany

was sold fromone conpany to another. You know, they

merged. They paid out the old conpany owners and they

fulfilled their KEEAP responsibilities. | cannot tel

you beyond that what | have said right now. [’mnot in

a position to argue that. M whol e perspective was

that the treatnent of one nenber of that program shoul d

be equitable. [Enphasis added.]
Petitioners offered no further evidence or testinony directed
toward the appropriate |egal classification of the incone at
issue and did not file a posttrial brief.

Thus, petitioners are apparently relying on a contention
t hat respondent shoul d be estopped fromdeterm ning that the plan
paynment is ordinary incone based upon the alleged treatnent of a
simlarly situated taxpayer. Although we do not doubt
petitioners’ sincerity, the Court |acks any grounds for departure
fromthe result obtaining in this case under the governing
statutes. To the extent that petitioners raise an argunent for
equi tabl e estoppel, their situation fails to satisfy the
requisite elements for relief.

Equi t abl e estoppel is a judicial doctrine that operates to

preclude a party fromdenying its own acts or representations
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that i nduced another to act to his or her detrinment. WIlKkins v.

Comm ssioner, 120 T.C 109, 112 (2003); Hofstetter v.

Comm ssioner, 98 T.C. 695, 700 (1992). In tax contexts,

equi tabl e estoppel will be applied against the Governnent only
with the utnost caution and restraint and upon the establishnent
of prerequisite elenents: (1) A false representation or
wrongful, msleading silence by the party agai nst whomthe
estoppel is clained; (2) an error in a statenment of fact and not
in an opinion or statenent of law, (3) ignorance of the true
facts by the taxpayer; (4) reasonable reliance by the taxpayer on
the acts or statenents of the one agai nst whom estoppel is
clainmed; and (5) adverse effects suffered by the taxpayer from
the acts or statenents of the one agai nst whom estoppel is

claimed. WIlkins v. Conm ssioner, supra at 112; Norfolk S. Corp.

v. Comm ssioner, 104 T.C 13, 60 (1995), affd. 140 F.3d 240 (4th

Cr. 1998); see also Lignos v. United States, 439 F.2d 1365, 1368

(2d Cr. 1971).

Here, the record cannot sustain a claimfor equitable
estoppel. Fundanentally, petitioners did not act to their
detrinment in reliance upon any fal se representation by
respondent. Petitioners chose to report the KEEAP Il paynent as
capital gain based upon advice fromthird parties, and they have
not all eged that comunications fromrespondent played any part

in that decision. Because petitioners’ belief in their
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entitlement to capital gain treatnment did not stemfrom any
conduct by respondent, equitable estoppel erects no barrier to
respondent’s recharacterization of the disputed paynent as
ordi nary i ncone.

Additionally, it long has been established that the Internal
Revenue Service is not barred by m stakes of its agents from
correcting errors of law, “even where a taxpayer may have relied

to his detriment on that mstake.” Norfolk S. Corp. V.

Conmi ssi oner, supra at 60; see also Auto. Cub of Mch. w.

Commi ssioner, 353 U.S. 180, 183 (1957); Hedrick v. Conm ssioner,

63 T.C. 395, 403 (1974). Gven that this principle holds true
even in dealings with a single taxpayer, it clearly follows that
al l owance of a treatnent contrary to |aw to one taxpayer does not
precl ude the Comm ssioner fromcorrectly applying the law to
ot her taxpayers.?

I n conclusion, we enphasize that the Tax Court, as a Federal

court, is a court of limted jurisdiction. Conm Ssioner V.

McCoy, 484 U.S. 3, 7 (1987); Hays Corp. v. Conm ssioner, 40 T.C.

436, 442-443 (1963), affd. 331 F.2d 422 (7th Gr. 1964).

Consequently, our jurisdiction to grant equitable relief is

8 This is not a situation where two simlarly situated
t axpayers sinul taneously sought official witten prefiling
rulings, i.e., private letter rulings, fromthe Internal Revenue
Service, and the Internal Revenue Service intentionally chose to
treat one differently fromthe other at the National Ofice
level. See Intl. Bus. Machs. Corp. v. United States, 170 C. Cd.
357, 343 F.2d 914 (1965).
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limted. Wods v. Conm ssioner, 92 T.C. 776, 784-787 (1989);

Est ate of Rosenberq v. Conm ssioner, 73 T.C 1014, 1017-1018

(1980). This Court has no authority to disregard the express
provi sions of statutes adopted by Congress, even where the result

in a particular case nmay seem harsh. Estate of Cowser v.

Comm ssioner, 736 F.2d 1168, 1171, 1174 (7th Cr. 1984), affg. 80

T.C. 783 (1983).

To reflect the foregoing,

Deci sion will be entered

for respondent.




