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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GALE, Judge: Respondent deternined a deficiency of $8, 301
and additions to tax of $2,075.25 and $443. 40 under sections?

6651(a) (1) and 6654, respectively, with respect to petitioner

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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Harold A. Lange's (petitioner) Federal incone tax for 2000.
After concessions by respondent, the issues remaining for
deci sion are:

(1) Whether the Form 1040, U.S. Individual |Incone Tax
Return, submtted by petitioner wwth respect to the 2000 taxable
year constitutes a valid return, and consequently whet her
petitioner is liable for an addition to tax under section
6651(a);

(2) whether petitioner had $46, 306 of gross income from
pension distributions, ganbling w nnings, and Social Security
benefits received in 2000;

(3) whether petitioner is entitled to deductions for
ganbling | osses, charitable contributions, and certain closing
costs arising froma hone nortgage refinancing greater than those
conceded by respondent;

(4) whether petitioner is liable for an addition to tax
pursuant to section 6654.

FI NDI NGS OF FACT

The parties have stipul ated some of the facts, which are
i ncorporated herein by reference. Petitioner lived in Tennessee
at the time the petition was fil ed.

Petitioner's Form 1040

On April 17, 2001, petitioner mailed a signed 2000 Form

1040, U.S. Individual Incone Tax Return (2000 Form 1040), al ong
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with a Schedule A Item zed Deductions; two Fornms 1099-R
Di stributions From Pensions, Annuities, Retirement or Profit-
Sharing Plans, |IRAs, Insurance Contracts, etc.; and a Form W 2G
Certain Ganbling Wnnings. Attached to the front of the 2000
Form 1040 was a cover page which stated:

This tax return is being filed under protest, wthout

prejudi ce, for explanation, please see the attached 38

page protest docunent and nmenorandum marked and

identified by its U S. registered mail nunber. It is a

federal crinme under Title 18 U.S.C. to renove this

prot est docunment fromthe attached return, it is to

remain a permanent part of the records with this

return.

As indicated on the foregoing cover page, a 38-page protest
docunent 2 (protest docunment) was attached to the 2000 Form 1040.
In the "l abel” box on the front page of the 2000 Form 1040, the
phrase "Spouse's Social Security nunmber” was |ined through, and
in the space reserved for entry of a spouse's social security
nunber there was witten "under protest without prejudice". In
the jurat/signature box on the back page, imedi ately bel ow
petitioner’s signature, the phrase, "Spouse's signature, if a
joint return, both nust sign", had al so been |lined through and
replaced with the handwitten phrase, "under protest, wthout
prej udi ce".

The 2000 Form 1040 reported $34,508 on line 7, "Wages

salaries, tips, etc.”, $11,501 on |line 20b, "Social security

2 The protest document had attached to it an additional 17-
page exhibit.
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benefits, Taxable Amount". Additionally, $1,000 was reported on
l[ine 21, "OQther inconme", and the word "lotto" was handwitten in
a bl ank space beside the nunber. Thus, $47,009 was reported as
"total incone" on line 22. After claimng item zed deducti ons of
$12, 111 and three exenptions, "Taxable incone" was reported as
$26,498 on line 39. Nonetheless, line 40 of the 2000 Form 1040,
"Tax", was |l eft blank, and $0 was reported on line 57, "total
tax". On line 69, "anount you owe," $4,563 was reported.?

Wth respect to the 2000 taxable year, no paynents of
estimated tax were nade by petitioner, no tax was w thheld, nor
was any paynent sent with the 2000 Form 1040.

In the protest docunent, petitioner states that he is filing
his return "by speci al appearance, 'under protest w thout
prejudice'". In the docunent, petitioner nmakes various
argunents, contending, e.g., that he is not an "individual", as
that termis used in sections 1 and 3, that only governnent -
sourced consideration is subject to taxation, that private sector
enpl oyees shoul d not be taxed at the sane rate as public

enpl oyees, and that applying the tax rates of section 1 to himis

3 The entry of $4,563 as the anmpunt owed is inexplicable
fromthe face of the return, since |ine 69, "anount you owe",
instructs the taxpayer that the entry thereon should be the
result of subtracting line 65, "total paynents", fromline 57
“"total tax", and both lines 57 and 65 were reported as $0 on the
return.
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unconstitutional, constituting a "crinme of extortion and
perjury".

The protest docunment concludes by stating that unless the
I nt ernal Revenue Service responds to the protest docunent and
rebuts each of the argunents raised, then the IRS "agrees to the
conplete contents of this * * * [protest docunent], and wll
rai se no defenses to the contents, nor claima tax liability
i nposed under 26 U.S.C. 81 or 3, to be due and ow ng upon the
under si gned by your agency or in a court of law'. The docunent
further explains that "a failure to answer in rebuttal" by the
RS will constitute agreenent that the IRS "will not raise in
court, any defense or collateral attack on the issues of * * *
[petitioner's] position as to the procedures, facts, or |aw as
set forth herein".

Pensi on Di stributions

Petitioner was retired during 2000. In that year, he
received distributions fromthe National Electrical Benefit Fund
(NEBF) of $11,082 and the Electrical Wrkers Trust Fund (EWIF) of
$22,723. These receipts were reported as fully taxable
di stributions on Fornms 1099-R by NEBF and EWF

The NEBF' s plan summary provides that "all contributions to
the NEBF are made by covered enpl oyers. Enployees are neither
required nor permtted to make contributions”. According to the

pl an, the enpl oyer contributes three percent of the covered
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enpl oyee's gross | abor payroll. The EWF plan al so provides that
"“contributions by an enpl oyee shall not be permtted under the
Plan". Under this plan, an enployee's eligibility to receive
contributions is based upon his years of service, as defined
under the plan.

Ganbl i ng W nni ngs and Losses

Petitioner purchased a winning ticket and received $1,000 in
proceeds fromthe Kentucky Lottery Corporation in March 2000.
After obtaining the winning ticket in March, petitioner began
saving his (losing) tickets for the remainder of the year. The
aggregate cost of those tickets was $851. Petitioner clained
$1,000 in ganbling | osses on the 2000 Form 1040. Respondent now
concedes that petitioner had ganbling | osses of $851 in 2000.

Soci al Security Benefits

Petitioner received and cashed Social Security benefit
checks totaling $13,531 in 2000.

Charitable Contributions

Petitioner claimed $4,143 in charitable contribution
deductions on the 2000 Form 1040 he subm tted but kept no records
regarding the clained contributions.

Hone Mbrtgage Refi nanci ng

On March 27, 2000, petitioner refinanced the nortgage on his
residence. In connection with the refinancing, petitioner paid

$337.50 in prepaid hazard insurance, $85.28 of interest due on



- 7 -
t he nortgage | oan bei ng replaced, and various cl osing costs

totaling $948. 95, described on the settlenent sheet as foll ows:

Loan origination fee 0.218% $167. 00
Appr ai sal fee 250. 00
Fl ood 17. 00
Attorney's fees 391. 00
Recordi ng fees 32. 00
State tax/stanps 87.95
Computer filing fee 4. 00

On Schedul e A of the 2000 Form 1040, petitioner clained an
item zed deduction for "closing costs on house" of $1,367.73, a
figure which closely approximates the $1,371.73 total of the
f oregoi ng paynents.*

Noti ce of Deficiency

After the 2000 Form 1040 was referred to three units of
respondent, a notice of deficiency was issued to petitioner for
t he 2000 taxable year in which it was determ ned that petitioner
had failed to file a return and had taxable income of $39,831,°
resulting in a deficiency of $8,301 and additions to tax under
section 6651(a)(1l) for failure to file and section 6654 for
failure to pay estimated tax. Petitioner tinely filed a petition

for redeterm nation

* The $4 discrepancy is not explained in the record.

> This taxable incone figure represented gross incone of
$46, 306 from pension distributions, Social Security benefits and
ganbling w nnings, |ess the standard deduction and a personal
exenpti on.



OPI NI ON

Burden of proof

Petitioner has neither clainmed nor shown entitlement to a
shift in the burden of proof to respondent with regard to any
factual issue pursuant to section 7491(a). Accordingly,
petitioner bears the burden of proof and production with respect
to all issues in this case, except as provided in section
7491(c). See Rule 142(a).

1. Validity of the 2000 Form 1040 and Section 6651(a) Addition

Respondent argues that the 2000 Form 1040 does not
constitute a valid return and that petitioner is therefore liable
under section 6651(a) for an addition to tax for failure to file.

Section 6011(a) requires taxpayers to file returns in
accordance wth the forns and regul ati ons prescri bed by the
Secretary. See sec. 1.6011-1(a), Incone Tax Regs. In addition,
taxpayers are required to verify by witten declaration that
their submtted returns have been made under penalties of
perjury. Sec. 6065; see also sec. 1.6065-1(a), Incone Tax Regs.

A taxpayer satisfies this requirenent by signing the preprinted

jurat contained on the Form 1040, see Sloan v. Conm ssioner, 102
T.C. 137, 146-147 (1994), affd. 53 F.3d 799 (7th Gr. 1995),
which is a declaration under penalties of perjury that the return

is "true, correct, and conplete".
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Even where the taxpayer fails to follow the prescribed
forms, a docunment will be treated as a valid return for purposes
of section 6651(a) if it satisfies the followng: (i) It contains
sufficient data to calculate tax liability; (ii) it purports to
be a return; (iii) it represents an honest and reasonabl e attenpt

to satisfy the requirenments of the tax law, and (iv) it is

execut ed under penalties of perjury. Beard v. Conm ssioner, 82

T.C. 766, 777 (1984), affd. 793 F.2d 139 (6th G r. 1986).
In determning the validity of a return, this and other
courts have generally held that alterations of the |anguage of

the jurat itself invalidates a return. See Hettig v. United

States, 845 F.2d 794, 795 (8th Cr. 1988) (per curian); Msher v.

Comm ssi oner, 775 F.2d 1292, 1294 (5th G r. 1985) (per curiam

Borgeson v. United States, 757 F.2d 1071, 1073 (10th G r. 1985)

(per curianm); United States v. More, 627 F.2d 830, 834 (7th Gr.

1980); Cupp v. Conm ssioner, 65 T.C. 68, 78-79, affd. w thout

publ i shed opinion 559 F.2d 1207 (3d G r. 1977); Andrews v.

Conmi ssioner, T.C. Menp. 1999-281; Hodge v. Conmmi ssioner, T.C

Meno. 1998-242; Counts v. Conmi ssioner, T.C. Menp. 1984-561

affd. 774 F.2d 426 (11th G r. 1985).

Where statenents are added that do not nodify the specific
| anguage of the jurat, the validity of the return depends upon
whet her the additional statenments disclaimliability or otherw se

qualify the jurat by casting doubt on the jurat's declaration
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that the return is true, correct, and conplete. For exanple, the
mere addition near the jurat of the words "under protest” wll

not invalidate the return. See McCormck v. Peterson, 73 AFTR 2d

94-597, 94-1 USTC par. 50,026 (E.D.N. Y. 1993); see also Todd v.

United States, 849 F.2d 365, 367 (9th G r. 1988) (addition of

words "signed involuntarily under penalty of statutory

puni shment"” below the jurat did not invalidate return). However,
where the purported return refers to and includes an acconpanyi ng
statenment that disclains liability for the tax reported on the
return or appears to contradict the declarations in the jurat,
the return is invalid, as the acconpanying statenent vitiates the

jurat. WIllianms v. Conm ssioner, 114 T.C 136 (2000); Sloan v.

Conm ssi oner, supra. Doubts regardi ng whether the acconpanying

statenent has qualified the jurat so as to invalidate the return

are resolved in the Comm ssioner's favor. Sloan v. Commi SSi oner,

53 F.3d 799, 800 (7th Gr. 1995), affg. 102 T.C 137.

For exanple, in Sloan, the purported returns contained the
followi ng statement after the preprinted jurat, imedi ately above
t he taxpayer's signature, "Denial and D sclainer attached as part
of this Form'. Attached to the purported returns was the
foll ow ng statenent:

"I submt this 'Denial and D sclainer' as an attachnent

to the IRS Form 1040 for the year stated above. | deny

that | amliable or nade liable for any ' 1040 i ncone

tax' for the above stated year. * * * M signature on

the formis not an adm ssion of jurisdiction or
submi ssion to subject status. | "disclaimliability’
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for any tax shown on the form" [Sloan v.
Conm ssioner, 102 T.C at 141.]

We concl uded that the attached statenent "[raised] serious
gquestions about whether petitioner [was] 'denying' the accuracy
of the information contained in the return, 'disclaimng the
jurat altogether, or sinply protesting the tax laws". 1d. at
145. Consequently, we held that the return was invalid. W

reached the sanme result in Wllians v. Conni ssi oner, supra, where

t he extraneous entry was made as an asterisk to the "anount owed"
line on the return rather than near the jurat, and stated: "The
admtted liability is zero. See attached Disclainer Statenent.”
Id. at 138. The attached statenent provided:

The above naned taxpayer respectfully declines to

vol unt eer concerning assessnment and paynent of any tax

bal ance due on the return or any redeterm nation of

said tax. Be it known that the above said taxpayer,

therefore, denies tax liability and does not admt that

the stated anount of tax on return is due and

collectable. * * * [Ld.]
Relying in part on Sl oan, we concluded that the attached
statenment rendered the return invalid, because it "called into
gquestion the veracity, accuracy, and conpl eteness" of the
purported return, thereby vitiating the jurat. 1d. at 142.

Here, petitioner signaled the inclusion of a disclainer
statenent to the 2000 Form 1040 by neans of an attached cover
page, which stated that the 2000 Form 1040 was being filed "under

protest, w thout prejudice" and that an expl anati on of the

protest-w thout-prejudice was contained in an "attached 38 page
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protest docunent and nenorandum. The "under protest w thout
prej udi ce" phrase was al so entered twice on the face of the
return, once in close proximty to the jurat.

The protest docunent itself states various propositions,
including the claimthat petitioner is not an "individual" wthin
t he neani ng of sections 1 and 3 (notw thstanding that the 2000
Form 1040 purports to be a "2000 U.S. Individual Incone Tax
Return"), and that application of the tax rates in section 1 to
petitioner is unconstitutional. Further, the protest docunent
concl udes by asserting that unl ess respondent responds to the
docunent and rebuts each argument raised, then respondent "wl|
rai se no defenses to the contents, nor claima tax liability
i nposed under 26 U S.C. 8 1 or 3, owi ng by the undersigned by
your agency or in a court of |aw'.

We find that the protest docunent disclains liability and
tends to negate the declarations in the jurat. Any voluntary
agreenent to a tax liability in the jurat is expressly
conditioned in the protest document upon certain further actions
by respondent. Moreover, the assertion in the protest docunent
that petitioner is not an "individual" for purposes of sections 1
and 3 contradicts any purported self-assessnent of his liability
made on the face of the 2000 Form 1040, which by its terns is a
formfor reporting Federal inconme tax of an individual. At a

m ni mum the protest docunent raises substantial doubts that
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petitioner affirns the veracity, accuracy, and conpl et eness of
the return, as declared in the jurat. Followng WIlianms and
Sl oan, we therefore hold that the 2000 Form 1040 is not a valid
return, as the jurat has been vitiated by an acconpanyi ng
statenent. The declarations in the protest docunent produce just
the kind of "guessing ganme" about the docunent's inport that we
refused to require the Conm ssioner to undertake in Sloan and
Wllians.®

Mor eover, as was the case in Wllians, the 2000 Form 1040
herein would also fail at least two parts of the four-part test

of a valid return enunciated in Beard v. Comm ssioner, 82 T.C. at

777. First, because the jurat has been vitiated, the 2000 Form
1040 has not been executed under penalties of perjury. Second,
we conclude that the 2000 Form 1040 does not represent an honest
and reasonable attenpt to satisfy the requirenents of the tax
law. Petitioner's contention in the protest docunent that he is
not an "individual" as that termis used in sections 1 and 3 is
frivolous. Wile itens of inconme are reported and taxable inconme

is purportedly conputed, the entries on the lines for "tax" and

"total tax" are blank and $0, respectively. |Inexplicably, after

reporting both "total tax" and "total paynents" as $0, petitioner

6 W note that the 2000 Form 1040 was considered by three
units of respondent before respondent concluded that the docunent
coul d not serve as the basis for assessing any Federal incone tax
l[tability for petitioner for 2000.
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entered $4,563 as the "amount owed", even though this last figure
shoul d be the difference between the first two. W concl ude that
these entries were nmade in bad faith, exenplifying petitioner's
m sgui ded efforts to disclaimliability for tax.

We accordingly sustain respondent's determ nation that
petitioner is consequently liable for an addition to tax pursuant
to section 6651(a) for failure to file.

[T, &G oss | ncone

Respondent determ ned that petitioner had gross incone of
$46, 306 i n 2000, consisting of pension distributions from NEBF
and EWIF, ganbling w nnings, and Social Security benefits.

A. Pensi on Di stributions

Wth respect to the pension distributions, petitioner
stipulated that he received $11,082 from NEBF and $22, 723 from
EWF in 2000 and respondent determ ned that these amounts were
includible in petitioner's gross inconme. Pension disbursenents
are generally includible in gross inconme under section 61(a)(11).
However, disbursenents of enpl oyee contributions to a pension
plan constitute a nontaxable return of capital. See Ashman v.

Conmi ssioner, T.C. Menp. 1998-145; Knight v. Conm ssioner, T.C

Meno. 1989-219. At trial, petitioner appeared to argue that the
pensi on di sbursenents received were derived from enpl oyee
contributions since the anbunts contributed by his enpl oyers were

determ ned by the nunber of hours he worked. Petitioner's
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argunent m sconstrues the nature of an enpl oyee contri buti on,
however. The pension plans for NEBF and EWIF each prohi bit
enpl oyee contributions. W are persuaded that no portion of the
pensi on di sbursenents at issue constituted the return of an
enpl oyee contributi on and consequently sustain respondent's
determ nation

B. Ganbl i ng W nni ngs

Respondent determ ned that the $1,000 lottery proceeds
received by petitioner in 2000 were includible in gross incone as
ganbling winnings. Lottery proceeds are ganbling w nnings,

t axabl e under section 61(a). See, e.g., Solonon v. Conmm ssioner,

25 T.C. 936 (1956); Rusnak v. Comm ssioner, T.C Meno. 1987-249.

Petitioner nmakes a series of argunents on brief concerning the
nature of "inconme" for Federal inconme tax purposes that do not
persuade us of any error in respondent's determ nation.

Accordi ngly, respondent's determ nation is sustained.

C. Social Security Benefits

Respondent determ ned that $11,501 of the $13,531 in Soci al
Security benefits received by petitioner in 2000 was includible

in his gross incone for that year.’

" On brief, respondent erroneously states that the
i ncludi ble portion is the total amount of benefits received
($13,531) rather than 85 percent of that anmpount ($11,501) as
determined in the notice of deficiency. See sec. 86 (a)(2),
(c)(1) and (2).
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Because petitioner had $34,805 of adjusted gross income in
2000 (per our redetermnation thus far), he was required to
i nclude 85 percent of the Social Security benefits in gross
i ncone. See sec. 86(a)(2), (c)(1) and (2).

The only argunent petitioner advances in challenging
respondent’'s determnation is that he attenpted to surrender his
Social Security card and instructed the Social Security
Adm nistration to return his contributions. Petitioner conceded,
however, that he cashed all Social Security benefit checks he
received. On this record, we sustain respondent's determ nation
to include $11,501, 85 percent of the $13,531 of Social Security
benefits received, in petitioner's gross incone for 2000.

| V. Deducti ons

A. Ganbl i ng Losses

Section 165(d) provides that | osses from wagering
transactions may be deducted to the extent of gains from such
transactions. The burden of substantiating wagering | oss
deducti ons by keeping sufficient records of such deductions is on

t he taxpayer. Myer v. Conmm ssioner, T.C Menpo. 2000-295, affd.

29 Fed. Appx. 706 (2d Cr. 2002); Mack v. Comm ssioner, T.C

Meno. 1969-26, affd. 429 F.2d 182 (6th Cr. 1970); sec. 6001;
sec. 1.6001-1(a), Incone Tax Regs.
Petitioner produced losing lottery tickets for 2000 totaling

$851, and respondent now concedes that he had wagering | osses in
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that amount. Petitioner's unchallenged testinony at trial was
that he purchased the sanme anobunt of lottery tickets each week,
at a cost of approximately $80 per nonth, and that he began
saving his (losing) tickets after he won the $1,000 in March
2000. The $851 total for the tickets purchased from March

t hrough Decenber 2000 corroborates petitioner's testinony.
Petitioner's testinony is uninpeached and shoul d not be

di sregarded. See Loesch & G een Constr. Co. v. Conm ssioner, 211

F.2d 210, 212 (6th Cr. 1954). W accordingly conclude that
petitioner has provided reasonabl e evidentiary support for

i nvocation of the Cohan rule, and find that he had additi onal
ganbling | osses of $160 in January and February of 2000. See
Cohan v. Conmm ssioner, 39 F.2d 540, 543-544 (2d Cr. 1930);

Vani cek v. Commi ssioner, 85 T.C. 731, 743 (1985). These | osses

fully offset the ganbling wi nnings for 2000, but are not further

deducti ble. See sec. 165(d); see also Ofutt v. Conm ssioner, 16

T.C. 1214 (1951).

B. Charitable Contributi on Deducti ons

Section 170 provides that charitable contributions may be
deducted fromgross inconme "if verified under regul ations
prescribed by the Secretary”. Under the regulations, a taxpayer
must maintain records of each contribution, such as a cancel ed
check, a receipt, or other reliable records fromthe charitable

organi zation. Sec. 1.170A-13(a)(1l), Incone Tax Regs.
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Petitioner claimed $4,143 in charitable contribution
deductions on the 2000 Form 1040, yet conceded at trial that he
had no records to substantiate any anount. Although petitioner
testified in very vague terns about having nmade gifts of clothing
and cash to the Salvation Arny, his testinony provides no basis
on which we m ght nmake even a guess at the actual anount donated.

See Vani cek v. Conmm ssioner, supra. W accordingly concl ude that

petitioner is not entitled to any deduction for charitable
contributions in 2000.

C. dosing Costs for Mrtgage Refinancing

Petitioner claimed an item zed deduction of $1,367.73 for
"closing costs" on the 2000 Form 1040, representing anounts he
paid in 2000 in connection with refinancing the nortgage on his
residence. The parties now agree that $85.28 of this figure
represents home nortgage interest, and respondent has conceded
petitioner's entitlenent to deduct that anount. Respondent
mai ntai ns that petitioner is not entitled to any additi onal
anount. These anounts consist of $337 of prepaid hazard
i nsurance and $948.95 in other closing costs that petitioner paid
in connection with the refinancing, as itemzed in our findings
of fact.

As for the prepaid hazard insurance, the cost of insuring a

dwel | i ng owned and occupi ed by a taxpayer as a personal residence
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is not deductible. Sec. 1.262-1(b)(2), Incone Tax Regs. Thus,
petitioner is not entitled to deduct the foregoing anount.?

Al'so included in the closing costs that petitioner seeks to
deduct is a $167 "loan origination fee", which is further
described on the settlenent sheet as "0.218% . Petitioner has
of fered no evidence concerning whether this anount represents
prepaid interest or instead a paynent for services rendered by
the financial institution that provided the financing. Thus,
this anount is not deductible as interest under section 163.

Goodwi n v. Conmi ssioner, 75 T.C. 424, 440-442 (1980), affd. 691

F.2d 490 (3d Cir. 1982); Wl kerson v. Comm ssioner, 70 T.C. 240,

253 (1978), revd. on another issue 655 F.2d 980 (9th Cr. 1981);

Enoch v. Commi ssioner, 57 T.C 781, 794-795 (1972); Cao V.

Comm ssioner, T.C Meno. 1994-60, affd. 78 F.3d 594 (9th Cr

1996); Dozier v. Comm ssioner, T.C Menp. 1982-569.

Since petitioner has failed to show that the |oan
origination fee is interest, it falls into the sane category as
the bulk of the remaining closing costs that he seeks to deduct;

namely, the $250 appraisal fee, the $391 attorney's fee, and the

8 Petitioner also seeks to deduct $17 listed on the
settlenment sheet as for "flood". Qher than the settl enent
sheet, petitioner offered no evidence concerning what the "fl ood"
itemrepresents. G ven the evidence, we conclude that the item
is either flood insurance, in which case it is not deductible
under the authority cited above, or it is sonmething el se, not
deductible for lack of proof concerning the nature of the
expendi t ure.
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$4 "conputer filing fee". Al are costs for services rendered in
connection wth obtaining the refinancing and are not currently

deductible.® See, e.g., Goodwin v. Conm ssioner, supra, at 440-

441; Trivett v. Comm ssioner, T.C Mno. 1977-161, affd. 611 F.2d

655 (6th Cir. 1979).

The remai ning closing costs that petitioner seeks to deduct
are described in the settlenent sheet as $32 in "Recordi ng Fees"
and $87.95 in "State tax/stanps". State and |ocal transfer and

recordation taxes are not deducti bl e expenses. G bbons v.

Conmi ssioner, T.C. Menp. 1976-125.

V. Section 6654 Addition to Tax

Respondent determ ned that petitioner was liable for an
addition to tax pursuant to section 6654 for failure to pay
estimated tax. Under section 7491(c), respondent bears the
burden of production with respect to petitioner's liability for
an addition to tax. Once respondent has net that burden, it is
petitioner's burden to show excul patory factors such as
reasonabl e cause or that respondent's determ nation is

incorrect. See H gbee v. Conm ssioner, 116 T.C. 438, 446-447

(2001).

°In the circunstances of this case, we need not decide
whet her any portion of the closing costs is anortizable over the
life of the refinancing | oan, as there is no evidence concerning
the loan's termnor proof that the proceeds of the | oan were used
for business or investnent rather than personal purposes.
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We have sustai ned respondent’'s determ nations that
petitioner had gross incone of $46,306 in 2000. Petitioner
admtted on the 2000 Form 1040 that no estinmated taxes were paid
nor was any tax withheld with respect to 2000. The information
returns of NEBF, EWIF, and the Kentucky Lottery Corporation
i kewi se corroborate that no tax was withheld with respect to
petitioner's pension disbursenents and |lottery w nnings. W
accordi ngly conclude that respondent has net his burden of
production with respect to the section 6654 addition. As
petitioner's only argunent is that "there is no | onger
| egi sl ati on which authorizes" the section 6654 addition to tax,
we sustain respondent's determ nation.

VI . Concl usi on

We have considered all remaining argunents made by the
parties for contrary holdings and, to the extent not addressed,
find themto be irrelevant, noot, or neritless.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




