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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned a deficiency in petitioners’ 2007
Federal inconme tax of $2,030. |In the Amendnent to Answer
respondent asserted an increased deficiency of $3,037. The sole
i ssue for decision is whether petitioners are |iable for self-
enpl oynent tax under section 1401 on incone received by
petitioner husband, a deputy sheriff, for off-duty services. W
hold that petitioners are liable for self-enploynent tax.

Backgr ound

This case was submtted fully stipulated under Rule 122, and
the stipulated facts are so found. The stipulation of facts and
the attached exhibits are incorporated herein by this reference.
Petitioners resided in Florida when the petition was filed. Al
references to petitioner in the singular are to Jonathan C.

LaDue.

During 2007, petitioner was enployed as a deputy sheriff by
the Jacksonville Sheriff’s Ofice (JSO. JSO permts deputies to
provi de off-duty services for entities other than JSO JSO s
General Order LIII1.10 (JSO General Order) contains detailed
provi sions that an officer nmust follow to obtain and maintain
of f-duty worKk.

Entities desiring to hire JSO deputies for off-duty services

must submt an application to the Secondary Enploynent Unit of
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JSO A JSO job scheduler acts as a liaison between JSO and the
entity by conpleting the jobsite schedule for JSO enpl oyees
working for a particular entity, “ensuring enployee attendance is
adhered to, and resol ving enpl oyee/ enpl oyer conflict when
appropriate.” Entities that hire deputies for off-duty services
are required to pay an admnistrative fee to JSO for each hour of
of f-duty service provided by each officer. Wrking while off
duty is strictly voluntary; JSO deputies are not required to
perform of f-duty services.

The JSO General Order determ nes the of f-duty m ni num pay
rate, limts the maxi mum nonthly hours of off-duty work, and
requi res JSO deputies to wear their unifornms and nonitor their
police radi os when providing off-duty | aw enforcenent-rel ated
services. Deputies providing off-duty services are al so subject
to recall to regular duty by JSO  Wile working off duty,
deputies are governed by all JSO policies, procedures, and
directives, and the JSO Watch Commander nay suspend a deputy’s
off-duty work if the work or the officer does not neet policy
requirenents.

I n 2007 petitioner earned $23,240 fromhis off-duty services
and included that anmount on his 2007 Federal income tax return.
Thi s amount was not included on the 2007 Form W2, Wage and Tax
Statenment, received fromJSO  Each of the entities that hired

petitioner for off-duty service paid petitioner directly and
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i ssued Fornms 1099-M SC, M scel | aneous I ncone, and enpl oynent
taxes were not withheld with respect to the anobunt earned from
of f-duty services.

In a notice of deficiency respondent determ ned that
petitioners failed to correctly report the anmount of nonenpl oyee
conpensati on received by petitioner in 2007. However, respondent
| ater conceded that petitioners did report the correct anount of
nonenpl oyee conpensation but asserted that petitioners failed to
report or pay self-enploynent tax on the full anount.

Petitioners contend that petitioner remained an enpl oyee of
JSO whil e working off duty and, therefore, that they are not
liable for self-enploynment tax. |In contrast, respondent argues
that petitioner was not an enpl oyee of JSO while working off
duty, and that petitioners are therefore liable for self-
enpl oynent tax.?

Di scussi on

CGenerally, the Comm ssioner’s determ nations are presuned
correct, and the taxpayer bears the burden of proving that those

determ nations are erroneous. Rule 142(a); Welch v. Helvering,

290 U. S, 111, 115 (1933). The Comm ssioner nmay assert an

i ncreased deficiency under section 6214(a), which grants the

2 The parties stipulated that “M. LaDue was not an
enpl oyee of the entities which hired himto performoff-duty
servi ces, and which paid hi mnonenpl oyee conpensation during the
2007 tax year.”
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Court jurisdiction to redetermine a deficiency. @Grrison v.

Comm ssioner, T.C Meno. 2010-261. However, with respect to any

new matter and increases in deficiency pleaded in the answer, the
Comm ssi oner bears the burden of proof. Rule 142(a). 1In the

i nstant case, we decide the issue on the evidence w thout regard
to the burden of proof.

Section 1401 inposes a tax upon a taxpayer’s self-enpl oynent
incone. Sel f-enploynent incone consists of gross incone derived
by an individual fromany trade or business carried on by such an
i ndividual. Sec. 1402(a). The self-enploynent tax, however,
does not apply to conpensation paid to an enpl oyee. Sec.

1402(c) (2).

Section 3121(d)(2) defines an enpl oyee as “any individual
who, under the usual common |aw rul es applicable in determ ning
t he enpl oyer-enpl oyee rel ati onshi p, has the status of an
enpl oyee”. That definition is made applicable for self-
enpl oynent tax purposes by section 1402(d). \Whether an
i ndividual is an enployee or an independent contractor is a
gquestion of fact determ ned by application of common | aw

principles. Hosp. Res. Pers., Inc. v. United States, 68 F.3d

421, 424 (11th Gr. 1995); Wber v. Comm ssioner, 103 T.C 378,

386 (1994), affd. 60 F.3d 1104 (4th Cr. 1995); sec. 31.3401(c)-
1(b), (d), Enployment Tax Regs. The Court nmy consider various

factors in determning the relationship between the parties.
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Mlian v. Commi ssioner, T.C Meno. 1999- 366. No one factor,

however, is controlling. Wber v. Conm ssioner, supra at 387.

After considering these factors, as discussed bel ow, we concl ude
that petitioner was not an enpl oyee of JSO but perforned his off-
duty services as an independent contractor.

First, petitioner’s off-duty services were perforned for,
and were directly beneficial to, the third-party entity. See

MIlian v. Conm ssioner, supra (stating that performance of

services by the enployee for the enployer is inplicit in an

enpl oyee rel ationship); March v. Conm ssioner, T.C. Mno. 1981-

339. “Any benefit * * * [the departnent] received by an
i ncreased police presence at petitioner’s off-duty assignnents
was incidental and simlar in nature to the benefit to a police

departnment when officers increase the police presence in a

community by driving their police cruisers hone.” Ccciari V.

Comm ssioner, T.C Meno. 2003-179 (citing Mlian v. Comm Ssioner,

supra and March v. Conm ssioner, supra).

A second factor of an enpl oyer-enpl oyee relationship is the

ability to select and discharge at wll. March v. Conm ssioner,

supra. The nere approval fromJSO to work off-duty jobs and the
ability to suspend if departnent policies were not adhered to do
not anount to the ability to hire and fire wth regard to the

of f-duty positions. See Kaiser v. Comm ssioner, T.C. Mno. 1996-
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526, affd. w thout published opinion 132 F.3d 1457 (5th G
1997) .
Third, the source and nethod of paynent may al so help
establ i sh whet her an enpl oyer - enpl oyee rel ati onship exists.

March v. Conmmi ssioner, supra. Al of the third-party entities

for which petitioner provided off-duty services operated
separately fromthe city of Jacksonville and JSO the third-party
entities paid petitioner directly and treated himas an

i ndependent contractor, issuing himFornms 1099. The city of
Jacksonville did not include off-duty pay in petitioner’s FormW
2.

As did the departnents in the March, Kaiser, and Mlian

cases, JSOin this case exercises control over off-duty work in
that it has a detail ed approval process and the officer is always
to abide by the policies, procedures, and directives of JSO
However, the Court found in those cases, and we so find again in
the instant case, that the incidental control held by the
departnment relates solely to the on-duty enpl oynent rel ationship,
rather than to the details of the off-duty relationship. MlIlian

V. Conm ssioner, supra; Kaiser v. Conm ssioner, supra;, March v.

Comm ssioner, supra. W find that JSOis |ooking after its own

interests in making sure that off-duty work does not interfere

W th on-duty enploynent, that the JSO inmage is not tarnished, and
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t hat JSO knows where its officers are |ocated in case of an
ener gency.

Al t hough there may be sone factors that may point to an
enpl oyer - enpl oyee rel ati onship between petitioner and JSO w th
respect to petitioner’s off-duty work (i.e., establishing m ni num
pay rates and requiring petitioner to wear his uniform, when
taken as a whole the facts establish that petitioner was self-
enpl oyed with respect to the off-duty services that he provided
to third-party entities. Accordingly, we hold that the earnings
in dispute are earnings fromsel f-enploynent, subject to the tax
i nposed by section 1401.

Concl usi on

We have considered all of the argunments made by petitioners
and, to the extent that we have not specifically addressed those
argunents, we conclude that they do not support a conclusion
contrary to that reached herein.

To reflect our disposition of the disputed issue,

Deci sion will be entered

for respondent in the anmount

of the increased deficiency of

$3, 037.



