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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

THORNTON, Judge: Respondent determ ned a deficiency of

$22,906 in petitioner’s 1995 Federal incone tax. After

concessi ons!, the sole issue for our consideration is whether

! Respondent concedes that petitioner properly included

$22,056 in pension income in his taxable year 1995 Federal incone
tax return. In addition, respondent determ ned that petitioner’s

(continued. . .)



$76, 740 that petitioner received upon ternmination fromhis forner
enpl oyer is excludable frompetitioner’s 1995 gross incone

pursuant to section 104(a)(2).? W hold that it is not.

FI NDI NGS OF FACT

The parties have stipul ated some of the facts, which are
incorporated in our findings by this reference. Petitioner
resided in Stone Mountain, Georgia, when he filed his petition.

On Septenber 20, 1994, petitioner received a phone call from
his enpl oyer of 29 years, Air Products and Chem cals, Inc. (APQC),
informng himthat he was to be termnated. Petitioner was 55
years old at the tine.

On or about Cctober 3, 1994, APC sent petitioner an
unexecut ed Agreenent and CGeneral Rel ease form (the rel ease).
The rel ease stated that petitioner would receive a “cash
term nati on paynent equivalent to two weeks’' base pay for each
year and partial year of conpleted continuous service with the
Conmpany, in consideration of * * * [petitioner’s] execution” of

the release. The release stated that petitioner agrees to

Y(...continued)
di vi dend i ncone should be increased by $21. Petitioner has not
addressed this issue, and we deem himto have conceded it.

2 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year at issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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rel ease and settle “any and all manner of suits, actions, causes
of action, damages and clai ns, known and unknown” that he has or
may have against APC. The release stated that it

includes, but is not limted to, clains arising under

federal, state and |ocal |aws, including those prohibiting

enpl oynment discrimnation or clainms growi ng out of any |egal
restrictions on the Conpany’s rights to termnate its

enpl oyees, including but not limted to the Rehabilitation

Act of 1973 * * * the Age Discrimnation in Enploynent Act

of 1967, * * * Title VII of the Gvil R ghts Act of 1964,

* * * the CGvil Rghts Act of 1991, * * * the Anericans with

Disabilities Act, * * * and the Enpl oyee Retirenent |ncone

Security Act * * *,

On Cctober 19, 1994, petitioner sent APC a |letter demandi ng
severance pay and asserting that his right thereto was not
conditional on the execution of any release. On Cctober 24,
1994, APC responded by letter stating, “One of the eligibility
criteria for severance pay is the execution of a Rel ease
generally in the formpresented to you.” The letter requested
that petitioner notify APC if he wi shed to suggest nodifications
to the rel ease.

By letter dated Novenber 15, 1994, petitioner asserted that
APC s failure to pay himseverance pay would constitute “Conmon
Law Fraud”. By letter dated Decenber 1, 1994, petitioner
asserted to APC that he was the victimof age discrimnation.
APC did not respond to these letters.

After consulting a nunber of attorneys, on January 6, 1995,

petitioner signed the release and recei ved from APC severance pay



of $76, 739 based on years of service and salary. APC reported
t he paynent as taxable inconme to petitioner and w thhel d Federal
i nconme taxes.

On his 1995 Federal inconme tax return, petitioner excluded
t he severance pay fromhis taxable incone, but disclosed his
position that the paynment was not taxable because he believed it
was based upon tort or tort type rights.

OPI NI ON
Except as otherw se provided, gross incone includes incone

fromall sources. See Sec. 61(a); denshaw 3 ass Co. v.

Commi ssioner, 348 U. S. 426 (1955). Section 104(a)(2) excludes

fromgross inconme “the anmount of any damages received (whether by
suit or agreenent and whether as |lunp suns or as periodic
paynments) on account of personal injuries or sickness”. Under
the applicable regulations, “the term*‘danages received (whether
by suit or agreenent)’ neans an anmount received * * * through
prosecution of a legal suit or action based upon tort or tort-
type rights, or through a settlenent agreenment entered into in
lieu of such prosecution.” Sec. 1.104-1(c), Incone Tax Regs.

For damages to be excludabl e under section 104(a)(2), a taxpayer
must show. (1) The underlying cause of action giving rise to the
recovery is based upon tort or tort type rights; and (2) the

damages were received on account of personal injuries or



si ckness. See Conmm ssioner v. Schleier, 515 U S. 323, 336-337

(1995).

Wher e damages are received pursuant to a settl enent
agreenent, the nature of the claimthat was the actual basis for
settl ement governs the excludability of the damages under section

104(a) (2). See United States v. Burke, 504 U.S. 229, 237 (1992).

“The critical questionis, in lieu of what was the settl enent

anount pai d?” Bagley v. Conmm ssioner, 105 T.C. 396, 406 (1995),

affd. 121 F.3d 393 (8th Cr. 1997).

Assum ng that petitioner may have had a potential tort type
claimfor enotional distress or other injuries resulting fromhis
involuntary term nation of enploynent, the crucial question is
whet her he received the $76, 740 paynent on account of personal
injuries or sickness.

Were, as here, the settlenent agreenent does not expressly

state the purpose for which paynent was nade, the nost inportant

factor is the payor’s intent. See Knuckles v. Conm ssioner, 349
F.2d 610, 613 (10th Gr. 1965), affg. T.C. Menp. 1964-33.

The evidence does not indicate that APC intended to
conpensate petitioner for personal injuries. To the contrary,
the release, as well as correspondence between APC and
petitioner, indicates that both APC and petitioner regarded the
paynment in question as severance pay. Neither the node of

cal cul ating the paynent, based on petitioner’s years of service
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and sal ary, nor the circunstances under which it was offered to
petitioner, before he had made known to APC any cl ai m of personal

i njury, suggest that APC intended to nmake the paynent on account

of any personal injury to petitioner. See Phillips v.

Commi ssioner, T.C Menp. 1997-336. The rel ease form appears to

be a standardi zed docunent, which is in itself indicative that
t he paynent was not on account of personal injuries. See Gajda

v. Comm ssioner, T.C Meno. 1997-345, affd. 158 F.3d 802 (5th

Cr. 1998). Al though petitioner was offered the opportunity to
suggest nodifications to the release form he did not do so.
Consequently, we discern no alteration in APC s intent in making
the paynment fromthe tinme it set out the paynent criteria in the
rel ease formuntil it nade paynent to petitioner according to
those criteria.

The rel ease contains no nention of any particular clainms by
petitioner against APC, but rather refers conprehensively to
petitioner’s release of “any and all * * * clains, known and
unknown,” including clains “arising under federal, state and
| ocal laws,” specifying by way of exanple, inter alia, clains
under the Age Discrimnation in Enploynent Act, for which damages
recei ved are not excludabl e under section 104(a)(2). See

Conmi ssi oner v. Schl ei er, supra.

Because the rel ease allocates no part of the paynent to

clains of tort or tort type damages, and in the absence of facts



upon which petitioner could rely to prove such an allocation, the
entire paynent is presunptively includable in gross incone. See

Taggi v. United States, 35 F.3d 93, 96 (2d Cir. 1994); Sherman v.

Conmi ssioner, T.C. Menp. 1999-202; Gajda v. Conmi Ssioner, supra.

In sum while we do not question that petitioner’s
involuntary term nation of enploynment may have caused him
angui sh, the evidence does not indicate that APC nade the paynent
in question to conpensate himfor personal injury. Rather, we
concl ude that the paynent represented severance pay, which is not

excludable fromincone. See Phillips v. Comm SSioner, supra.

To reflect the foregoing and the parties’ concessions,

Deci sion will be entered

under Rul e 155.




