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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 in effect when the petition was filed.?
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the years at
issue. Al Rule references are to the Tax Court Rul es of
Practi ce and Procedure.
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Respondent determ ned deficiencies of $13,627 and $12,787 in
petitioners’ Federal incone taxes for 1999 and 2000,
respectively.? The issues for decision are: (1) Wether
petitioners are entitled to deductions for trade or business
activities in connection with a | egal/nedical consultation
activity of Rick D. Lanb (petitioner); (2) whether salary inconme
earned by petitioner as an enpl oyee can be considered as trade or
busi ness income of the |egal/nedical consultation activity; and
(3) whether petitioner is entitled to a deduction for job search
expenses.

Sone of the facts were stipulated. Those facts, with the
annexed exhibits, are so found and are made part hereof.
Petitioners’ |legal residence at the tinme the petition was filed
was Portland, Oregon. During the years at issue, petitioners

were residents of Hel ena, Mntana.?

Rick D. Lanb (petitioner) and Susan L. Story were narried
to each other during the years in question but were divorced at
the time of trial. Susan L. Story did not appear at trial.
Petitioner advised the Court that his former spouse had know edge
of the trial and agreed that petitioner would present the case on
their joint behalf. Respondent did not nove to dismss for
failure to prosecute as to Susan L. Story.

3General ly, the burden of proof is on the taxpayer to show
that the determ nations in the notice of deficiency are in error.
Rul e 142(a). Sec. 7491, under certain circunstances, shifts the
burden of proof to the Conm ssioner. However, for the burden to
be placed on the Conm ssioner, the taxpayer nust conply with the
substantiati on and record-keeping requirenents of the Internal
Revenue Code. Sec. 7491(a)(2)(A) and (B). On this record,
petitioners have not wholly satisfied that requirenent;
(continued. . .)
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Several concessions were nade by the parties at trial. Sone
of these concessions are noted in the opinion and are
particul arized in respondent’s posttrial brief.

Petitioner is a nedical doctor. During the years at issue,
he was enployed in that capacity by the Departnent of Veterans
Affairs (the V.A '), an agency of the United States. He worked at
the V.A. hospital at Helena, Montana. |In addition to holding a
medi cal degree, petitioner is an attorney. He was admtted to
the Montana State bar in April 2000.

For the 2 years at issue, petitioner’s salary with the V. A
was $65, 351 and $110, 920, respectively, for 1999 and 2000. Those
anounts were reported as incone on petitioners’ joint Federal
income tax returns for 1999 and 2000.

In addition to his full-tinme enploynent with the V. A,
petitioner maintained in his hone what he considered to be a
private nedical practice and a |aw practice. 1In addition,
petitioner maintai ned what he considered to be a consultation
activity wherein he offered consultation services to doctors and
| awyers with respect to reciprocal nedical and | egal issues.
Petitioner also was avail abl e to appear before professional

groups to address such issues.

3(...continued)
therefore, the burden does not shift to respondent under sec.
7491. Higbee v. Conmm ssioner, 116 T.C. 438 (2001).
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As to his private nedical practice, all of petitioner’s
patients were elderly and indigent. Petitioner did not charge
for his services to them because his patients were all unable to
pay. There is no evidence in the record that any of these
patients had medi cal insurance or were covered by Medi care,

Medi cai d, or any other form of public assistance. Petitioner
expl ai ned that this unusual situation came about from his days as
a private practitioner, before he began working at the V. A
hospital. When he accepted his full-time job with the V. A, al

of his financially capable patients went to other doctors, and
his indigent patients had nowhere to go. Petitioner felt an
obligation to continue attending to their needs. However,
petitioner did not see any patients at his honme. He attended to
them at either public clinics or other health/nmedical facilities.
It appears that petitioner was not allowed to see private
patients at the V.A hospital. There is also no evidence that
petitioner offered consultation services at his hone to attorneys
or other professionals about |egal and nedical issues. There is
no evidence that petitioner ever addressed any |egal or nedical

pr of essi onal associ ations regardi ng his dual professions,

al t hough petitioner indicated that he had addressed hi gh school
groups about his two professions.

As to his law practice, petitioner’s legal clients were al so

nonpaying. Virtually all of his work in that area invol ved
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habeas corpus proceedings of incarcerated clients. QObviously, he
did not see these clients at hone, and petitioner received no
fees for this activity during the 2 years at issue. There is no
evi dence that petitioner was involved in a habeas corpus
proceedi ng during the 2 years at issue.

Petitioners considered these two described activities as a
trade or business for Federal inconme tax purposes. His clained
office was in his hone.

For 1999 and 2000, petitioners filed joint Federal income
tax returns, each of which included a Schedule C, Profit or Loss
from Busi ness. On Schedule C for 1999, petitioners reported zero
gross incone, expenses of $50,312, and a net |oss of $50,312. On

the 2000 Schedule C, petitioners reported negative gross incone
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of $500, expenses of $43,735, and a net |oss of $44,235.4 No
| egal or consultation fees were reported as incone.
The foll om ng expenses were clained as Schedul e C deducti ons

on the 1999 and 2000 i ncone tax returns:

“The negative gross incone of $500 on Schedule C, Profit or
Loss From Busi ness, for 2000 resulted fromthe reporting of
$1,200 in gross recei pts and cost of goods sold of $1, 700,
resulting in negative gross incone of $500. Part |11, Cost of
Goods Sol d, of Schedule C for that year |listed a beginning
i nventory of $10,200, an ending inventory of $8,500, and cost of
goods sold of $1,700, thus the $500 in negative gross incone
reported on Part | of the return. Petitioner was questioned at
trial as to how, as a consultant, he incurred “cost of goods
sold”, since he was an attorney and a doctor and was not in the
busi ness of buying and selling nerchandi se. The revenue agent’s
report makes the sanme observation: “l1 do not understand why an
attorney woul d have cost of goods sold * * * attorneys sell a
service, they do not manufacture, nor purchase and resell a
product.” Petitioner’s explanation at trial was that he owned a
conputer that had originally cost $1,700, and it was sold during
2000 for $1,200. The revenue agent disallowed the $1, 700
adj ustnment for cost of goods sold. Petitioner conceded the issue

at trial. Because the transaction involved the sale of an asset,
it should have been reported on Schedule D, Capital Gains and
Losses. It follows that the $1,200 reported as gross receipts on

the Schedule C for tax year 2000 was not in fact gross receipts
frompetitioner’s clainmed business activity as a doctor/| awer
consultant; therefore, petitioner realized no gross incone from
his activity for either 1999 or 2000.
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1999

Car & truck expenses
Depr eci ati on
| nsurance (ot her than health)
I nterest (other than nortgage)
O fice expenses
Taxes & |icenses
Travel
Meal s & entertai nnment (net)
Uilities
O her expenses?

Tot al

A congl oneration of expenses that
ng, hotel rooms, fuel, books/journals,

$ 1,571
6, 110
1, 705

12

15, 740
1, 752
11, 581
1, 307
2,609
7,925
$50, 312

i ncl udes neal s and
post age st anps,

seven itens for petitioner Susan Story totaling $2,017.

2000
Car & truck expenses $ 9,126
Depreci ati on 6, 302
I nterest (other than nortgage) 186
O fice expenses 10, 032
Taxes & |icenses 1, 510
Tr avel 9, 628
Meal s & entertai nnment 189
Uilities 2,048
O her expenses 2,707
Expenses (busi ness use of hone) 2,007
Tot al $43, 735
Negati ve Schedul e C gross i ncone 500
Tot al $44, 235

and

In the notice of deficiency, respondent disallowed $47, 299

of the $50, 312 in deductions clained on the 1999 Schedul e C. For

t he year 2000,

respondent disallowed the $1, 700 adj ustnent for

cost of goods sold,® which petitioner conceded at trial, and

1999.

SAt trial,

On their

the parties settled the Schedul e D adj ustnent for

return,

petitioners reported capital gain incone

(continued. . .)
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$39, 193 of the $43,735 in deductions clained on Schedule C for
that year. The anounts that respondent did not disallow were
al l oned as Schedule A, Item zed Deducti ons.

On the 1999 return, petitioners reported capital gain incone
of $8,853; however, no Schedule D, Capital Gains and Losses,
acconpani ed the return. Respondent determ ned that petitioners
realized $30,270 in capital gains; however, at trial, the parties
settled this issue with petitioners’ conceding capital gains of
$21, 417 for 1999.

For the 2 years at issue, petitioners clained Schedule A
deductions of $28,331 for 1999 and $36, 950 for 2000. Respondent
di sal | oned $9, 253 and $13, 435 of these deductions, respectively,
for 1999 and 2000. Sone of the adjustnments were conputational,
based on ot her adjustnents, and others were disallowed for |ack
of substantiation. Still other adjustnments, as noted earlier,

i ncluded al |l owance of sonme of the anpbunts disallowed as Schedul e
C deductions. Finally, mscellaneous item zed deductions of

$16, 310 on the 2000 return were reduced to $12,581 for |ack of
subst anti ati on.

On Schedule C for petitioners’ 1999 and 2000 tax years,

respondent determ ned that a considerable portion of the clainmed

5(...continued)
of $8,853. 1In the notice of deficiency, respondent determ ned
the capital gains incone was $30,270. At trial, the parties
settled that issue for the anpbunt of $21,417.



- 9 -
deductions were for essentially personal expenses that did not
constitute trade or business expenses. Sone of the clained
deductions were for job search expenses, which respondent
disallowed. To the extent any of the Schedul e C deductions were
al l oned, they were allowed as m scel |l aneous item zed deducti ons
on Schedule A of the returns.

Petitioners contend that the disallowed Schedule C
deductions were all for job search expenses. |In auditing
petitioners’ returns for the 2 years at issue, respondent
determ ned that the expenses deducted for the 2 years at issue
were essentially and primarily personal expenses. For exanple,
the Schedule C for 1999 included expenses incurred by petitioners
in the use of their notor hone beginning in January through m d-
April to various places in the Wst and Southwest. Petitioners
contend these were job search expenses. Petitioner did have
between 15 and 20 interviews with doctors and at hospitals,
al t hough no offers of enploynent were ever nade. Petitioner’s
journey in quest of a job included San D ego, California,
Arizona, Nevada, and the Oregon coast. The trip, however,
included visits to vineyards and wine tasting in California, Sea
Wrld at San D ego, the Grand Canyon in Arizona, other tourist
attractions, and a sister at Scappore, Oregon. During the year
2000, petitioners took another extended excursion in their notor

home to New Engl and, including Burlington, Vernont; N agra Falls,
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New Yor k; New Hanpshire; Mssachusetts; and Connecticut. These
trips included visits to Bozeman, Montana, where petitioner’s son
lived, to Mssoula, Mntana, where petitioner’s daughter |ived,
and to Park City, Montana, where Ms. Story’s three children
lived. Petitioners also visited other relatives in Virginia
Beach, Virginia. Despite the obvious personal nature of these
excursions, petitioner contends, nonetheless, that these trips
were principally in search of a job. Al expenses relating to
these trips were deducted as Schedul e C trade or busi ness
expenses for the 2 years in question.

Respondent’s position is that, because petitioner realized
no incone fromhis clainmed activity for the 2 years at issue, he
was not engaged in a trade or business; therefore, none of the
Schedul e C expenses are deducti ble as trade or business expense,
and, to the extent that any of the clainmed expenses were
deducti bl e, an appropriate allowance was made for such expenses
as item zed deductions. The Court further notes that none of the
j ob search expenses clained related to a rel ocation of
petitioner’s clainmed self-enploynment nedical/legal consultation
activity. Al of the job searching endeavors were directed to
petitioner’s enployee status as a nedi cal doctor.

The Court agrees with respondent’s argunment. The lawis
well settled that a business is a course of activities engaged in

for profit. Activities that are for a purpose other than profit
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do not evidence busi ness engagenent. [ndus. Research Prods.,

Inc. v. Conm ssioner, 40 T.C. 578 (1963). In Evan v.

Conmi ssioner, T.C. Menp. 2004-180, the Court disall owed

deductions cl aimed for Schedul e C busi ness expenses where the
only inconme realized was from an enpl oynent relationshi p and not
froma Schedule C trade or business.
The Court rejects petitioner’s argunent that his salary from
the V. A. should be aggregated or attributed to his Schedule C
activities as a counterargunent to respondent’s determ nation
t hat, because there was no trade or business incone, the expenses
related thereto are not deductible. Petitioners cited no
authority to support this argunent. Petitioner was an enpl oyee
of the V.A , and, as such, his wages or salary were subject to a
treatnment different frominconme fromor |osses froma self-
enpl oyed trade or business activity. As an enployee with the
V.A, he was issued Forns W2, WAage and Tax Statenent, which
refl ected deductions for Social Security taxes and ot her
deductions that would not be applicable in a self-enployed
activity. The Court, therefore, rejects that argunent. An
enpl oyer - enpl oyee relationship is not a self-enploynent activity.
The Court finally considers whether petitioners are entitled
to deductions for job search expenses. Such expenses were
claimed by petitioner as Schedule C trade or business expenses.

However, it is obvious, as noted earlier, that, if petitioner was
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in fact seeking a job, it was not in connection with his clained
sel f-enpl oynent activity. Al of the interviews petitioner had
related to the practice of nedicine, as an enployee. Therefore,
to the extent petitioner incurred any job search expenses, those
expenses woul d not be a Schedule C trade or business expense.
The expense woul d be an enpl oyee busi ness expense that would be
cl ai med on Schedule A of the tax return.

Section 162(a) allows a deduction for ordinary and necessary
busi ness expenses. It is recognized that such deductible
expenses include those incurred searching for new enpl oynent in

the enpl oyee’ s sane trade or business. Crenpbna v. Conm SSioner,

58 T.C. 219 (1972); Prinmuth v. Conm ssioner, 54 T.C. 374 (1970).

The evidence in this case shows that petitioner was interviewed
on several occasions for enploynent as a nedical doctor (and not
as an unpai d consultant/adviser). As also noted and descri bed,
petitioner’s job search consisted of two extended trips he and
his wife took, by nobile hone, during 1999 and 2000, which

i ncluded essentially the east and west coasts of the United
States. On each of these trips, petitioners visited nenbers of
their famlies and nunmerous tourist attractions. The job
interviews petitioner had were, in the Court’s view, incidental
to the main purpose of the trips--to visit famly and touri st
attractions. Petitioners essentially took a vacation and cl ai ned

t he expenses as tax deductions. The regul ations provide that
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travel expenses are deductible only if the travel is related
primarily to the taxpayer’s business. Sec. 1.162-2(b)(1), Incone
Tax Regs. An inportant factor in this regard is the anount of
time spent on personal activities conpared to the tine spent on
activities related to the taxpayer’s trade or business. Sec.
1.162-2(b)(2), Income Tax Regs. The Court holds that the
expenses deducted by petitioners in this regard do not neet the
tests of section 1.162-2(b)(1), Income Tax Regs. Petitioners’
trips were primarily personal, and the job interviews petitioner
had while on these trips were incidental and not the primary
reason for the trips. Petitioners, therefore, are not entitled
to job searching expenses in excess of any anounts that nay have
been al |l owed by respondent.

As noted earlier, respondent nade several concessions.
Those concessions and the amobunts are highlighted in respondent’s
Brief in Answer, which was filed by respondent after trial.
Those concessions will be reflected in the decision to be
ent er ed.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

under Rul e 155.




