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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Pursuant to section 6330(d),?! petitioners
seek review of respondent’s determnation to proceed with

collection of their unpaid 2005 Federal inconme tax liability.

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code.
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The issue for decision is whether respondent abused his
di scretion by sustaining the proposed collection activity.?
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulations of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine they filed
the petition, petitioners resided in New Jersey.

On February 12, 2007, petitioners filed their Federal incone
tax return for 2005 but failed to pay the tax shown on the return
as due. On March 17, 2009, respondent issued to petitioners a
Final Notice of Intent to Levy and Notice of Your Right to a
Hearing relating to their outstanding incone tax liability for

2005.%* On March 30, 2009, respondent received petitioners’

2 Petitioners argue for the first tinme on brief that the
settlenment officer was not an inpartial officer or enployee as
requi red under sec. 6330(b)(3). Although generally we wll not
consider issues that are raised for the first tinme at trial or on
brief, we note that the record does not support petitioners’
argunent. See Foil v. Conm ssioner, 92 T.C 376, 418 (1989),
affd. 920 F.2d 1196 (5th Cr. 1990); Markwardt v. Conmm Ssioner,
64 T.C. 989, 997 (1975). For purposes of sec. 6330(b)(3), an
I nternal Revenue Service (IRS) Ofice of Appeals (Appeals)
enpl oyee is considered to be “inpartial” if he or she had “‘no
prior involvement with respect to the unpaid tax’” at issue. Day
v. Conmm ssioner, T.C Meno. 2004-30 (quoting sec. 6330(b)(3)).
Petitioners offered no evidence that the settlenent officer had
any prior involvenment with the liability at issue. Mreover,
nothing in the record suggests that the settlement officer
involved in petitioners’ hearing was denonstrably biased. See
Criner v. Conm ssioner, T.C Meno. 2003-328.

8 The notice also related to petitioners’ outstanding
inconme tax liability for 2007. Petitioners paid in full their
(continued. . .)
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tinely filed Form 12153, Request for a Collection Due Process or
Equi val ent Hearing. Petitioners sought to settle their tax
liability at issue through an offer-in-conprom se (O C) based on
doubt as to collectibility. Petitioners do not dispute the
underlying tax liability.

Settlenment O ficer Stacey Sinpson (Oficer Sinpson) was the
| RS Appeal s settlenment officer assigned to petitioners’ case. On
May 15, 2009, O ficer Sinpson sent petitioners a letter (May 15
letter) regarding their requested collection due process hearing
(CDP hearing). The May 15 letter stated that Oficer Sinpson
coul d consider collection alternatives, such as an OC, only if
petitioners provided her with the itens listed in the letter.

The listed itens included: (1) A copy of petitioners’ signed and
filed Federal income tax return for 2008; (2) a conpleted Form
656, O fer in Conprom se; (3) a $150 application fee; (4) a
verification of 20-percent paynent of |unp-sumoffer; and (5) a
conpl eted Form 433-A, Collection Information Statenent for Wage
Earners and Sel f - Enpl oyed I ndividuals, including all required
attachnments; i.e., earnings statenents, statenents for checking
and savings accounts, and bills or statements for nonthly
recurring expenses for the 3 nonths before the date of the Form

433-A. O ficer Sinpson instructed petitioners to send the |isted

3(...continued)
tax liability for 2007, and this Court granted respondent’s
nmotion to dism ss as noot taxable year 2007.
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itens to her within 14 days fromthe date of the May 15 letter.
The May 15 letter further stated: “l cannot consider collection
alternatives at your conference without this information.”

A tel ephone CDP hearing was ultimately schedul ed for June 9,
2009. On June 2, 2009, petitioner Stephen Lanpf (M. Lanpf)
faxed to O ficer Sinpson Form 656, a copy of a check for $1, 150
(the $150 application fee plus 20 percent of the | unp-sumoffer),
and Form 433-A. Petitioners attached to the Form 433- A copi es
of: (1) M. Lanpf’'s Form W2, Wage and Tax Statenent, for 2008;
(2) petitioners’ Form 4868, Application for Automatic Extension
of Time to File U S. Individual Incone Tax Return, for 2008; and
(3) petitioners’ Form 1040A, U.S. Individual |Incone Tax Return,
for 2007. Petitioners did not attach copies of their checking
account statenents or docunents verifying their nonthly expenses.
In the fax, M. Lanpf told Oficer Sinpson: *“Should you need
verification of the expenses on Form 433-A, Ms. Deza Lazar of
Newar k Appeal s should be able to provide that to you, as it was
previously submtted on July 1, 2008."*4

On June 3, 2009, Oficer Sinpson sent the followng fax to

M. Lanmpf: “Any information you have to send to ne ([ Forn] 656

4 Petitioners had previously submtted a Form 433-A in
connection with a prior OCrelating to their tax liabilities for
1997 and 2000 through 2005. That O C was ultimtely rejected.
The docunentation submtted with that OC would relate to the 3
nmont hs before July 2008 and not the 3-nonth period before the
June 2, 2009, Form 433-A
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w paynment and supporting docunentation to * * * [Form 433-A])
should be in ny office before the schedul ed conference date of
6/ 9/ 2009.” Petitioners did not send any additional supporting
docunent ati on.

During the hearing Oficer Sinpson explained to M. Lanpf
t hat she was unable to consider a collection alternative because
petitioners had not provided the required supporting
docunentation to Form 433-A. M. Lanpf replied that he had faxed
O ficer Sinpson a copy of Form433-A. Oficer Sinpson stated
that the information M. Lanpf faxed could not be processed. The
hearing was term nated shortly thereafter. Oficer Sinpson' s
June 9, 2009, entry in her case activity record states that she
told M. Lanpf she was unable to consider a collection
al ternative because he had not provided supporting docunentation.
After the hearing, M. Lanpf asked O ficer Sinpson to issue a
noti ce of determ nation.

On June 12, 2009, Appeals issued to petitioners a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330 (notice of determ nation) sustaining the proposed
| evy. The notice of determnation stated that the information

petitioners faxed Oficer Sinpson could not be processed.



OPI NI ON

The Parties’ Arqunents

Petitioners assert that Oficer Sinpson abused her
di scretion by refusing to consider their O C  Specifically,
petitioners argue that O ficer Sinpson refused to consider the
O C because she had only copies of the required fornms and not the
originals. Respondent counters that the O C was not considered
because petitioners failed to submt the required financial
i nformation.

1. Abuse of Discretion

Section 6330(a) provides that the Secretary shall furnish a
taxpayer with witten notice of his right to a hearing before any
property is levied upon. Section 6330 further provides that the
t axpayer may request adm nistrative review of the matter (in the
formof a hearing) wthin a 30-day period. Sec. 6330(a) and (b).

Pursuant to section 6330(c)(2)(A), a taxpayer may raise at
the section 6330 hearing any relevant issue with regard to the
Commi ssioner’s collection activities, including spousal defenses,
chal l enges to the appropriateness of the Comm ssioner’s intended
collection action, and alternative nmeans of collection. Sego v.

Comm ssioner, 114 T.C. 604, 609 (2000); Goza v. Comm ssioner, 114

T.C. 176, 180 (2000).
Petitioners’ underlying tax liability is not in dispute;

thus, the Court reviews Appeals’ determ nation for abuse of
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discretion. See Seqgo v. Conm ssioner, supra at 610; Goza V.

Conmi ssi oner, supra at 182. To establish abuse of discretion,

t he taxpayer nust show that the decision conplained of is
arbitrary, capricious, or wthout sound basis in fact or |aw

Ganelli v. Conm ssioner, 129 T.C 107, 111 (2007) (citing Sego

v. Conm ssioner, supra at 610, and Wodral v. Conmni ssioner, 112

T.C. 19, 23 (1999)); see Murphy v. Conmi ssioner, 125 T.C. 301,

320 (2005), affd. 469 F.3d 27 (1st Cr. 2006). In review ng for
abuse of discretion, we generally consider only the argunents,
i ssues, and other matters that were raised at the CDP hearing or

ot herwi se brought to the attention of Appeals. Ganelli v.

Conmi ssi oner, supra at 115; Magana v. Commi ssioner, 118 T.C. 488,

493 (2002); see also sec. 301.6330-1(f)(2), Q&A-F3, Proced. &
Adm n. Regs.

Section 7122(a) authorizes the Comm ssioner to conprom se a
taxpayer’s outstanding liabilities. The regulations and
procedures under section 7122 provi de the exclusive nethod of

ef fecting a binding nonjudicial conpromse. Laurins v.

Conmm ssi oner, 889 F.2d 910, 912 (9th Cr. 1989), affg. Norman v.

Conmi ssioner, T.C. Menp. 1987-265; Litwak v. Conm ssioner, T.C

Meno. 2009-292.
Section 301.7122-1(d) (1), Proced. & Adm n. Regs., provides:

An offer to conpromse a tax liability pursuant to section
7122 nmust be submtted according to the procedures, and in
the formand manner, prescribed by the Secretary. An offer
to conpromse atax liability must be nade in witing, mnust
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be signed by the taxpayer under penalty of perjury, and nust
contain all of the information prescribed or requested by
the Secretary. * * *

See Nash v. Commi ssioner, T.C Meno. 2008-250; Harbaugh v.

Conmi ssioner, T.C. Menp. 2003-316.

An O C can be processed when the IRS determ nes that the
of fer was submtted on the proper version of Form 656 and Form
433- A, the taxpayer is not bankrupt, the taxpayer encl osed the
application fee, and the offer neets any other m ni num
requi renents set by the IRS. See Rev. Proc. 2003-71, sec. 5.01,
2003-2 C.B. 517, 518. An O C nust be submtted on a special form

prescribed by the Secretary. Laurins v. Conm SSioner, supra at

912. Section 601.203(b), Statenent of Procedural Rules, provides
that “Ofers in conpromse are required to be submtted on Form
656, properly executed, and acconpani ed by a financial statenent
on Form 433 (if based on inability to pay).”

Form 433- A requi res taxpayers to include docunentation to
support their clainmed i ncone and expenses. See Rev. Proc. 2003-
71, sec. 4.03, 2003-2 C.B. at 518 (stating that the “offer should
include all information necessary to verify the grounds for
conprom se”). The supporting docunentation includes copies of
earni ngs statenents, checking account statenents, and bills or

statenments for nonthly recurring expenses. See Form 433-A
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(2008). Taxpayers are required to provide copies of the above
itens for the 3 nonths before the date the Form 433-A is
submtted. Id.

Petitioners failed to attach all of the required supporting
docunentation to Form 433-A. Petitioners did not attach copies
of their checking account statenments or bills for their nonthly
expenses for the 3 preceding nonths. M. Lanpf’s instruction to
O ficer Sinpson to obtain verification of petitioners’ expenses
fromtheir prior OC does not satisfy the Form 433-A requirenment
for supporting docunentation. Even if Oficer Sinpson had been
able to obtain the docunentation frompetitioners’ previous O C,
t he docunentati on woul d not have covered the required tinmefrane
(1.e., would not have covered the 3 nonths before petitioners’
subm tting Form 433-A).

O ficer Sinpson warned petitioners that she coul d not
consider their request for an OC without the required

docunents.® It is not an abuse of discretion for a settl enent

> Petitioners have not shown that O ficer Sinpson refused
to consider their O C because she did not have originals.
Respondent’s position that O ficer Sinpson refused to consider
the O C because petitioners did not provide all the required
information is supported by the evidence. 1In her case activity
record, O ficer Sinpson stated that she was unable to consider
the O C because petitioners failed to provide her the required
information. This is consistent with the communi cati ons between
O ficer Sinpson and petitioners before the hearing. Oficer
Sinpson’s May 15 letter to petitioners informed themthat she
woul d not be able to consider an OC if they did not provide her
with the required information. After receiving petitioners’ Form

(continued. . .)
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officer to reject collection alternatives and sustain the
proposed coll ection action on the basis of the taxpayer’'s failure

to submt requested financial information. Kendricks v.

Comm ssioner, 124 T.C. 69, 79 (2005); see Cavazos V.

Comm ssioner, T.C Meno. 2008-257. Accordingly, Oficer Sinpson

di d not abuse her discretion by not considering an OC.
Nothing in the record justifies a conclusion that Oficer
Si npson abused her discretion, and petitioners have not shown
that Appeals’ determnation to sustain the notice of intent to
|l evy was arbitrary, capricious, or wthout sound basis in fact or

law. See Ganelli v. Conm ssioner, supra at 111

To reflect the foregoing,

Deci sion will be entered

for respondent.

5(...continued)
433-A without the required attachnents, O ficer Sinpson sent M.
Lanpf a fax on June 3 rem nding himthat she needed all the
required attachments to Form 433- A before the schedul ed CDP
heari ng.



