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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GOLDBERG, Special Trial Judge: Respondent determ ned a

deficiency of $1,808 in petitioner’s Federal incone tax for 2004
and an accuracy-related penalty of $362 under section 6662(a) for
negl i gence.

The deficiency arises frompetitioner’s reporting of her
2004 recreational ganmbling activities. Petitioner reported

$4,000 in income fromganbling wi nnings on her 2004 Form 1040,
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U.S. Individual Income Tax Return, and she deducted $4,000 in
ganbling | osses on her 2004 Schedule A, Item zed Deducti ons,
under “Qther M scel |l aneous Deductions”. After exam nati on,
respondent determ ned that petitioner should have reported

$30, 170 in gross income from ganbling w nnings, causing an
automati c conputational increase in the anount of petitioner’s
Soci al Security benefits includable in incone, and petitioner
shoul d have deducted $30, 170 in ganbling | osses for 2004.

As a result, the issues for decision are: (1) Wether
petitioner’s ganbling w nnings for 2004 were $30, 170 as
respondent determ ned; and (2) whether petitioner is liable for
the section 6662(a) accuracy-rel ated penalty for negligence for
2004.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code (Code), and all Rule references are to
the Tax Court Rules of Practice and Procedure. Al anounts are
rounded to the nearest dollar.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
Massachusetts at the tinme she filed her petition.

Petitioner is a wwdow and is retired. She worked for 48

years from 1950 to 1998 for John C. Tonbarello & Sons, a scrap
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iron and netal facility in Lawence, Massachusetts, retiring when
the owners sold the business. Before the sale, the business
enpl oyed 35 to 40 people. Petitioner’s original duties included
bookkeepi ng, but as the business grew she becane the office
manager and had a bookkeeper reporting to her.

When petitioner ganbles, she enjoys playing the slot
machi nes. She began sl ot machine ganbling in earnest in 1988 on
atripto Las Vegas. Wiile she was still enployed, petitioner
woul d vacation a couple of tinmes a year in Las Vegas and woul d
also travel to Atlantic Gty to ganble. After Foxwoods Resort
Casi no opened in Ledyard, Connecticut, in 1992 and after
petitioner retired fromher job, she eventually becane a regul ar
Foxwoods patron.

Petitioner participated in Foxwoods' |oyalty program which
provi ded her with a Wanpum Cl ub card. Petitioner would insert
t he Wanpum Cl ub card into a slot machine, and the casino would
track her play. She would receive Wanpum points on the basis of
the tinme she spent at the nmachines, not on the basis of the
anount of noney she spent or |ost. Foxwoods has restaurants,
hotel roons, stores, and boutiques. Petitioner would use the
Wanpum poi nts to purchase clothing and jewelry. Foxwoods woul d
al so provide petitioner at no charge conplinentary (comonly
call ed conp) neals, roons, and occasional |inousine rides from

her hone to and from the casi no.
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During 2004 petitioner traveled wwth a group of friends to
Foxwoods on 25 to 30 separate occasions. Petitioner’s norma
practice was to spend at |east 8 hours at the casino and then
return honme. Sonetinmes she would stay | onger and return honme
after spending 2 or nore full days at the casino. Typically,
petitioner would start at 25 cents per wager, progress to 50
cents, then $1, and finally $5 per wager.

Whenever she won $1, 200 or nore fromone pull (or push of a
button), the casino would pronptly provide her with a Form W 2G
Certain Ganbling Wnnings, reflecting her winnings fromthat one
pull or push. During 2004 petitioner received 26 Forns W2G
whi ch reported w nnings totaling $56,200. Petitioner received a
Form W 2G on 22 separate days in 2004. On 4 days petitioner won
two prizes of $1,200 or nore, causing the casino to issue two
Forms W2G for those 4 days. A review of the dates from
petitioner’s summary of the Forns W2G indicates that petitioner
ganbl ed at Foxwoods on many different days of the week, receiving
at |l east one Form W2G on 5 Sundays, 11 Mondays, 1 Tuesday, 2
Wednesdays, and 3 Saturdays.

Petitioner engaged an attorney to prepare her 2004 Federal
incone tax return, the sane attorney she had used to prepare her
prior years’ returns. Attached to the return was a two-page
docunent entitled “MEMORANDUM Re: W2G' addressing petitioner’s

2004 ganbling activity. The first page detailed by date and
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anount the w nnings on each of the 26 Forns W2G totaling
$56, 200. The second page was a | egal nmenorandum providing the
attorney’s rationale for petitioner’s including only $4,000 of
the ganbling winnings in her 2004 inconme. Petitioner did not
di scuss or report in incone any of her ganbling w nnings bel ow
$1, 200; neither did she include in incone the fair market val ue
of neals, roons, linmousine rides, clothing, jewelry, and the
ot her conps she received from Foxwoods.

Petitioner reported adjusted gross incone totaling $36, 111
for 2004. 1In addition to the $4,000 in ganbling w nnings,
petitioner’s other itens of income for 2004 were: Interest of
$2,262; dividends of $755; refunds of State and |ocal income
taxes of $158; capital gain distributions of $78; |IRA
di stributions of $7,197; pension and annuities of $11,367; net
incone fromrental real estate of $1,663; and Social Security
benefits of $22, 758, of which $8,631 was includable in incone.
Petitioner also claimed item zed deductions of $12,638 on
Schedul e A, of which pertinent here was a deduction of $4,000 for
ganbling | osses.

Respondent exam ned petitioner’s 2004 Federal incone tax
return, determning that the correct anount of her ganbling
wi nni ngs and | osses for 2004 was $30,170. The $30,170 consists

of the total of 11 of 26 Form W2G anpbunts, but the record is
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silent as to why respondent chose to exclude sone of the Fornms W
2G and how respondent determ ned which ones to excl ude.

Because of the adjusted gross inconme thresholds in section
86, Social Security and Tier 1 Railroad Retirenent Benefits, the
addi tional $26,170 in wagering i ncome caused a conput ati onal
increase to the portion of petitioner’s $22,758 in Soci al
Security benefits includable in incone from $8, 631 (38 percent)
to $19,345 (85 percent). As a result, respondent issued a notice
of deficiency determning a deficiency of $1,808 in Federal
income tax for 2004 and an accuracy-rel ated penalty of $362 for
negligence. Petitioner tinely petitioned the Court seeking a
redeterm nation of the deficiency and the accuracy-rel ated
penal ty.

At trial the Court received into evidence two docunents
purporting to support petitioner’s claimof receiving only $4, 000
in ganbling wi nnings and $4,000 in ganbling | osses. One docunent
was an undated and untitled two-page worksheet with 33 specific
dates in 2004 reflecting a dollar anount in at |east one of four
colums showi ng: (1) Checks she cashed at the casino totaling
$14,600; (2) markers totaling $42, 000, which represent cash
advances the casino provided to petitioner during her play in
exchange for petitioner’s authorization for the casino to
wi t hdraw rei nbursenment within 2 weeks from her checki ng account;

(3) nmoney market checks totaling $61, 100, which petitioner cashed
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before her trips to the casino to have about $2,000 to $3,000 in
cash on hand when she began each visit; and (4) deposits she
returned to the checking account totaling $28, 600.

Wth respect to the deposit columm, the worksheet contains a
notation imediately to the right of three of the seven deposits.
Next to the August 31 deposit of $2,000 is the notation
“W nnings”, and next to the Novenber 17 and Decenber 11 deposits
of $10, 000 and $4, 000, respectively, are notations indicating the
deposits were transfers of funds from her noney market account.
The ot her four deposits totaling $14, 600 have no notation next to
them An IRS date stanp on petitioner’s 2004 Federal incone tax
return shows that respondent received petitioner’s return on
Cct ober 15, 2005. The record does not clarify whether petitioner
prepared the worksheet around the end of 2004, near her tax
return filing date of October 15, 2005, or in preparation for
trial.

The second docunent is a letter dated February 22, 2005,
from Foxwoods Resort Casino to petitioner printed on plain paper,
not on Foxwoods’ letterhead. The letter states that petitioner’s
win or loss total fromtable ganmes was zero and that she |lost a
total of $35,480 at slot machines during 2004. The letter
expl ained that “the total slot machine activity is the total coin
deposited in the machines, less the total coin paid out, and |ess

j ackpots paid by hand with currency.” The letter advised that
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the “information is derived fromthe use of your Wanpum Club Card
as recorded i n Foxwoods Resort Casino’ s player rating system
whi ch is maintained for marketing purposes only.”

OPI NI ON

Reporting of Ganbling W nni ngs and Losses

Ganbling wi nnings are includable in gross incone. Sec.

61(a); Merkin v. Conm ssioner, T.C Meno. 2008-146. The Code

treats ganbling | osses in one of two ways. Taxpayers engaged in
the trade or business of ganbling may deduct their ganbling

| osses against their ganbling w nnings above the line as a trade
or business expense in arriving at adjusted gross incone. Sec.

62(a)(1); Merkin v. Conm ssioner, supra. In contrast, taxpayers

who are not in the trade or business of ganbling are typically
called recreational or casual ganblers and may deduct their
ganbling | osses | ess favorably below the line as an item zed
deduction in arriving at taxable inconme. Sec. 63(a); Merkin v.

Commi ssi oner, supra. Irrespective whether the taxpayer is a

prof essional or a casual ganbler, “Losses from wagering
transactions shall be allowed only to the extent of the gains

fromsuch transactions.” Sec. 165(d); Merkin v. Comm ssioner,

supra; sec. 1.165-10, Incone Tax Regs.

Petitioner was a recreational ganbler in 2004. See

generally Merkin v. Conm ssioner, supra. Petitioner argues for a

di fferent nethodol ogy for reporting her ganbling w nnings and
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| osses. Petitioner contends the summati on of her i ndividual
ganbling w ns does not accurately reflect true w nnings because
she pronptly plowed the individual w nnings back into the
casino’s slot machines. |In petitioner’s view, a ganbling session
is not conplete until the ganbler finishes ganbling for the day
or weekend or weeklong visit to the casino and | eaves the casino
at the conclusion of the visit with either a net wwn or |oss.

Petitioner enphasizes that the tracking of individual w ns
and | osses is unrealistic when placing many bets at slot machines
during a long session of plays. As a result, according to
petitioner a ganbler should net the w nnings and | osses from each
visit to the casino. On those visits where the ganbler |eaves
wi th nore noney than the ganbler brought to the casino (here and
for the rest of this opinion the term *“brought” enconpasses a
broad definition to include cash in the ganbler’s pocket when the
ganbler arrived at the casino plus cash the ganbl er added at the
casino from markers, ATM draws, credit card advances, and cashing
checks), the ganbler should recognize the net winnings for the
visit in a single anount. The ganbler should then total the net
winning visits in a year to determ ne an aggregate anmount to
include in income as ganbling wnnings for that year.

Simlarly, in those instances where the ganbler |eaves the
casino with | ess noney than brought, the ganbler should recognize

a net loss for the visit. The ganbler should then aggregate the
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net anmounts fromlosing visits for the year and may deduct the
total |osses as an item zed deduction up to the total w nnings
fromthe successful ganbling sessions for the year.

Appl yi ng her theory to her own situation, petitioner
determ ned her $4,000 in ganbling wi nnings and | osses for 2004 in
the follow ng manner. Petitioner clainms that on only one
occasion in her 25 to 30 visits did she | eave the casino with
nore noney than she brought. On that one occasi on, she won a
singl e jackpot of $8,000 on Mdnday, August 30, 2004, of which
Foxwoods hel d back 25 percent or $2,000 for petitioner’s Federal
income tax withholding. Petitioner clains she ganbled and | ost
$4, 000 of the wi nnings, and left the casino with the renmaining
$2,000. Consequently, according to petitioner her one net w n of
$2, 000 plus the $2,000 in withhol ding represents her sole
ganbling winnings for the year totaling $4, 000.

Wth respect to ganbling | osses for 2004, petitioner
contends that she broke even or |ost noney on every one of her
other 24 to 29 visits to the casino during the year. Petitioner
clainms her |osses total ed nmuch nore than $4, 000, but pursuant to
the ganbling loss limtation of section 165(d) she limted her
ganbling | osses to the anmount of her ganbling w nnings, $4, 000,
and deducted the $4,000 ganbling | oss as an itenm zed deduction

for 2004.
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In general, casual ganblers such as petitioner should report
the gross amount of their ganbling w nnings as inconme and shoul d
deduct separately as an item zed deduction the gross anmount of
their ganbling | osses up to the anmount of ganbling w nnings. See

Merkin v. Conm ssioner, supra (taxpayers not in the trade or

busi ness of ganbling may report ganbling | osses only as an

item zed deduction); Hardw ck v. Comm ssioner, T.C Meno. 2007-

359 (sane); Lutz v. Conm ssioner, T.C Meno. 2002-89 (“It is well

settled that taxpayers [who are recreational ganblers] have a
duty to report as gross inconme ganbling w nnings” and “ganbling
| osses nust be clainmed as item zed deductions”).

Respondent nonet hel ess agrees with petitioner’s theory of
recogni zing sl ot machine play on the basis of net wins or |osses
per visit to the casino. Specifically, respondent states the
fol | ow ng:

[ T] he better viewis that a casual ganbler playing a
sl ot machine, such as the petitioner, recogni zes a
wagering gain or loss at the tinme she redeens her
tokens. The fluctuating wins and | osses left in play
are not accessions to wealth until the taxpayer redeens
her tokens and can definitively cal cul ate the anount
above or below basis (the wager) realized. See

Conmm ssioner v. denshaw dass Co., 348 U S. 426
(1955).

Respondent’ s agreenent, however, does not nean petitioner
wi ns the day. Respondent argues instead that petitioner’s

contentions fail because petitioner did not nmaintain adequate
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records to substantiate her clainms of net ganbling w nnings and
| osses.

We do not have to decide and we explicitly do not decide the
propriety of petitioner’s theory of incone recognition from
recreational slot machi ne play because, as discussed bel ow, we
agree with respondent that with respect to 2004, petitioners did
not maintain adequate records to substantiate her clains of net
ganbling w nnings and | osses. Thus, in its essence this case is

solely one of substantiation. See Gagliardi v. Comm ssioner,

T.C. Meno. 2008-10 (concluding that that ganbling case was solely
“a substantiation case”, with the sole issue being whether the

t axpayer had substantiated the ganbling | osses which the
Comm ssi oner had di sal | owed).

1. Subst anti ati on of Ganbling W nni ngs

Petitioner’'s situation is different fromthe usual ganbling
case where the taxpayer tries to prove ganbling | osses greater

t han the anount the Comm ssioner allowed. See, e.g., Briseno v.

Conmi ssioner, T.C. Menp. 2009-67; Gagliardi v. Conm ssioner,

supra; Hardw ck v. Conmm ssioner, supra. Petitioner is already at

t he maxi num of | osses that section 165(d) allows (ganbling | osses
may not exceed reported ganbling winnings). Instead, to refute
respondent’s determ nation, petitioner nmust establish that she
had | ess than the $30,170 in ganbling w nnings that respondent

det er m ned.
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In general, the Court presunes the Conm ssioner’s
determ nation of a deficiency in a notice of deficiency is
correct, and the burden is on the taxpayer to prove otherw se.

Rul e 142(a)(1); Welch v. Helvering, 290 U.S. 111, 115 (1933).

Under certain circunmstances the taxpayer may shift the burden to
t he Comm ssioner regarding factual matters affecting tax if the
t axpayer produces credible evidence and neets the other

requi renments of the section including maintaining records
required by the Code. Sec. 7491(a). Petitioner does not argue
that she satisfied the elenents for a burden shift, but even if
she did advance this argunent, petitioner did not produce
sufficient substantiation to support her clainms as section 6001

requires. See Hi gbee v. Comm ssioner, 116 T.C. 438, 443 (2001).

Accordingly, the burden of proof remains on petitioner to prove
t he $30, 170 in ganbling wi nnings that respondent determ ned for
2004 was in error. Wth respect to the accuracy-rel ated penalty,
t he burden of production is on respondent. See sec. 7491(c).
Deductions are a matter of |egislative grace, and the

t axpayer bears the burden of proving entitlenent to deductions

claimed on a return. Rule 142(a)(1); I NDOPCO, Inc. V.

Commi ssioner, 503 U.S. 79, 84 (1992); New Colonial Ice Co. V.

Hel vering, 292 U S. 435, 440 (1934). Inmplicit in this burden is
the requirenent that taxpayers nust prove the amount of ganbling

w nnings as well as |losses. Schooler v. Conm ssioner, 68 T.C.
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867, 869 (1977); Donovan v. Conm ssioner, T.C Menp. 1965-247,

affd. per curiam 359 F.2d 64 (1st Cir. 1966).

Section 6001 and the regul ations thereunder require
taxpayers to keep permanent records sufficient to substantiate
t he amounts of incone, deductions, and credits shown on their
incone tax returns. Sec. 1.6001-1(a), Incone Tax Regs. The
obligation to maintain sufficient supporting records for wagering
transactions is no nore onerous than the recordkeepi ng
requi renents for taxpayers engaged in daily activities such as

busi ness travel and entertai nnment. Schooler v. Comm SSioner,

supra at 870-871; see also Rodriquez v. Conmm ssioner, T.C Meno.

2001- 36.

Petitioner’s evidence consists of the following three itens:
(1) The undated four-colum worksheet that petitioner prepared,
(2) the February 22, 2005, letter from Foxwoods; and (3)
petitioner’s oral testinmony that on only one occasion did she
| eave the casino wth nore noney that she wagered. W reviewin
turn each of these three pieces of evidence.

Petitioner relies on the four-colum worksheet with the
witten notation “w nnings” next to one deposit of $2,000 as the
docunent ary evidence that only one of her visits to Foxwoods in
2004 resulted in a net win, and the anmount of that win was $4, 000
(including the $2,000 in Federal tax w thholding). However,

shortcom ngs exist with respect to this evidence. No valid
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reason exists for taxpayers engaged in wagering transactions not
to mai ntain a contenporaneous ganbling diary or ganbling | og.

School er v. Commi ssioner, supra at 870-871. Petiti oner

acknow edged that she did not prepare the worksheet

cont enporaneously, stating that she tried to “keep up with it
[ her recordkeeping] daily, but if not, it would have to be
yearly. It would be a ot easier to go through it yearly.”
Petitioner was not specific as to whether she prepared the
wor ksheet around the end of the 2004 cal endar year, 10 nonths
| ater when she filed her 2004 return, or 3 years later in
preparation for trial.

Addi tionally, the worksheet was untitled, had no explanation
of its purpose, and did not explain many itens on the docunent.
For instance, the worksheet showed $14, 600 of deposits with no
expl anati on, which may have been additional ganbling w nnings.
Simlarly, petitioner did not reconcile the worksheet to the
W nni ngs Foxwoods reported on the Forns W2G

Mor eover, petitioner did not provide copies of bank
statenents, cancel ed checks, or other corroborating evidence to
establish the accuracy of individual line itens on the worksheet
or to establish the conpl eteness of the worksheet by reconciling
t he worksheet to figures supplied by the bank. Wthout support,

the worksheet is unreliable to corroborate petitioner’s clains.
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The February 22, 2005, letter from Foxwoods al so has
shortcom ngs. The letter reports that petitioner lost a total of
$35,480 at the slots during 2004. However, the letter provides
no detail by which we could determ ne which of petitioner’s 25 to
30 visits to the casino for the year were a net win or a net
loss. Since the net win or loss per visit is the mainstay of
petitioner’s argunent, and since Foxwoods' letter stated the
casino was tracking petitioner’s results, we find it curious that
petitioner did not ask Foxwoods to provide, or that petitioner
did not supply to the Court, a nore detailed statenment from
Foxwoods showi ng the results for each visit. In summary, the
letter is helpful in confirmng the overall picture that
petitioner |ost noney for 2004, a point not in dispute, but the
| etter does not shed light on the decisive matter regarding which
of petitioner’s visits were net wins or |osses and in what
anmount s.

Wth respect to petitioner’s testinony, petitioner clains
t hat she wal ked away a wi nner from Foxwoods on only 1 of her 25
to 30 visits to the casino during 2004. G ven the nature of
ganbl i ng, where the house usually w ns; Foxwoods’ |etter stating
petitioner’s overall |osses for 2004; and petitioner’s credible
testinmony, we find it likely that she | ost noney on nost of her
visits to the casino during 2004. However, a general tenor is

not the sane as accepting petitioner’s unsupported assertion of
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precisely $4,000 in inconme fromjust one win. See Crepeau V.

Conmm ssioner, 438 F.2d 1228 (1st Cr. 1971) (uncontradicted oral

testinony is not adequate to overcone insufficiently supported

t axpayer statenents), affg. T.C Menp. 1969-236; N edringhaus V.

Commi ssioner, 99 T.C 202, 212 (1992) (we need not accept a

t axpayer’s testinony in the absence of corroborating evidence).
We al so note that petitioner did not call as a wtness any

friend wth whom she travel ed to Foxwoods to corroborate her

testinmony. The failure to call wtnesses |eads to an inference

that if called they would testify adversely. |Interstate Grcuit,

Inc. v. United States, 306 U. S. 208, 226 (1939); Bresler v.

Commi ssioner, 65 T.C 182, 188 (1975); Blumv. Conm ssioner, 59

T.C. 436, 440-441 (1972); Wchita Term nal Elevator Co. V.

Comm ssioner, 6 T.C 1158, 1165 (1946), affd. 162 F.2d 513 (10th

CGr. 1947).

Mor eover, respondent has al ready reduced the ganbling
w nni ngs that Foxwoods reported for 2004 on the Forms W2-G, from
$56, 200 to $30,170. Petitioner has sinply not provided
sufficient corroborating evidence to nmake an estimate beyond the

reduction respondent has already determ ned. See Hardw ck v.

Commi ssioner, T.C Menp. 2007-359 (the Court should not nmake an

estimate in a ganbling case where the taxpayer’s substantiation
has too many om ssions and di screpanci es, especially where the

t axpayer coul d have sinply provided evidence fromuse of a casino
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Players’ Club card to docunent slot machine play during each
ganbling trip). Further, respondent nmade the reduction even
t hough petitioner alnost certainly had many w nnings bel ow t he
Form W2- G t hreshol d anount of $1,200 and despite petitioner’s
recei ving conps from Foxwoods for sone neals, hotel stays,

I i mousi ne rides, and shopping. See Libutti v. Conm ssioner, T.C.

Meno. 1996- 108 (conps are “increases to * * * wealth” and
therefore fall within the plain neaning of section 165(d) as
gai ns from wagering transactions).

In summary, we find that petitioner has not net her burden
of proving that respondent’s determination is incorrect. Because
petitioner has not provided a reasonable basis to estimte which
of her visits to the casino resulted in a net wn or a net |oss,
or the dollar anmount of each outcone, to reduce inconme nore than
respondent has al ready done woul d be ungui ded | ar gesse.

Therefore, we sustain respondent’s determ nation.

I1l. Accuracy-Related Penalty

Respondent al so determ ned that petitioner is liable for a
20- percent accuracy-rel ated penalty under section 6662(a) and
(b)(1) for 2004 for an underpaynent of incone tax that results
either from negligence or disregard of rules and regul ati ons.
The term “negligence” includes any failure to make a reasonabl e
attenpt to conply with the provisions of the Code, and the term

“di sregard” includes any carel ess, reckless, or intentional
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disregard. Sec. 6662(c); sec. 1.6662-3(b)(1), Incone Tax Regs.
Negligence is also ““a lack of due care or the failure to do what
a reasonable and ordinarily prudent person would do under the

circunstances.’” Freytaqg v. Conmi ssioner, 89 T.C. 849, 887

(1987) (quoting Marcello v. Conmm ssioner, 380 F.2d 499, 506 (5th

Cr. 1967), affg. in part and remanding in part 43 T.C. 168
(1964) and T.C. Meno. 1964-299), affd. 904 F.2d 1011 (5th G
1990), affd. 501 U.S. 868 (1991).

As noted, the Conmm ssioner bears the burden of production
Wi th respect to penalties. Sec. 7491(c). To neet this burden,
t he Comm ssi oner nust produce evidence to showthat it is
appropriate to i npose the relevant penalty. Swain v.

Commi ssioner, 118 T.C. 358, 363 (2002); Higbee v. Conmm ssioner,

116 T.C. at 446. Respondent has net his burden by establishing
that petitioner did not keep adequate records as required by
section 6001 to substantiate the anount of ganbling incone she
reported on her 2004 Federal incone tax return.

Nonet hel ess, a taxpayer nay overcone the accuracy-rel ated
penalty if the taxpayer can show that the underpaynment of income
tax was due to “reasonable cause * * * and that the taxpayer
acted in good faith”. Sec. 6664(c)(1l). The taxpayer bears the

burden of proving reasonabl e cause. Higbee v. Conmm ssioner,

supra at 446-447. The Court deci des reasonabl e cause and good-

faith effort on a case-by-case basis, taking into account al
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pertinent facts and circunstances, including the extent of the
taxpayer’s efforts to assess his or her proper tax liability; the
t axpayer’s education, know edge, and experience; and the
t axpayers’ reasonable reliance on a tax professional. Higbee v.

Conmm ssi oner, supra at 448; Sec. 1.6664-4(b)(1), Incone Tax Regs.

The extent of the taxpayer’'s efforts to assess the proper tax
liability is generally the nost inportant factor. Sec.
1.6664-4(b) (1), Incone Tax Regs.

Good faith reliance on professional advice concerning tax
| aws may provide a basis for a reasonabl e cause defense. United

States v. Boyle, 469 U S. 241, 250-251 (1985); see al so sec.

1.6664-4(b) (1), Income Tax Regs. Reliance on professional advice
is not an absolute defense to the section 6662(a) penalty.

Freytag v. Conm ssioner, supra at 888. Reasonabl e cause exi sts

where a taxpayer relies in good faith on the advice of a
qualified tax adviser where the follow ng three elenents are
present: “(1) The adviser was a conpetent professional who had
sufficient expertise to justify reliance, (2) the taxpayer

provi ded necessary and accurate information to the adviser, and
(3) the taxpayer actually relied in good faith on the adviser’s

judgnent.” Neonatol ogy Associates, P.A v. Comm ssioner, 115

T.C. 43, 99 (2000), affd. 299 F.3d 221 (3d G r. 2002).
Petitioner made a good-faith effort to determ ne the proper

tax by engaging an attorney to prepare her return, the sane
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attorney who had prepared her prior returns which respondent
never challenged. Petitioner’s attorney was certainly conpetent:
respondent agreed with the attorney’s theory of the case that
t axpayers shoul d recogni ze results from sl ot machine play on the
basis of net wins or | osses per visit to the casino.

Petitioner’s overall story is also credible, albeit
unsupported. That she probably did | ose noney on nost of her
visits to the casino is reflected in the fact that respondent
reduced the amount of petitioner’s winnings for 2004 from $56, 200
to $30,170, and reflected in a reduction from26 to 11 in the
nunber of Forms W2G that respondent required petitioner to
recogni ze for 2004.

Petitioner disclosed all of her $56,200 of Form W 2G
W nnings to her attorney. Petitioner relied in good faith on the
attorney’s judgnent, disclosing to respondent on her 2004 Feder al
incone tax return the Forns W2G that led to the $56, 200 total
and attaching a nmenorandum describing the attorney’ s theory of
netting wins and | osses per visit to the casino. “To require the
t axpayer to challenge the attorney, to seek a ‘second opinion,’
or to try to nonitor counsel on the provisions of the Code
hi msel f would nullify the very purpose of seeking the advice of a

presunmed expert in the first place.” United States v. Boyle,

supra at 251.
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In sunmary, we conclude that petitioner has done what a
reasonabl e person would do under the circunstances to determ ne
the proper tax. Therefore, on the basis of the record before us,
for all of the above reasons, we find that petitioner had
reasonabl e cause and acted in good faith. W do not sustain
respondent’ s determ nation of an accuracy-related penalty for
2004.

To reflect our disposition of the issues,

Deci sion will be entered

for respondent as to the

defici ency and for

petitioner as to the

accuracy-rel ated penalty.




