T.C. Meno. 2010-258

UNI TED STATES TAX COURT

JOHN LASZLOFFY, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 8015-009. Fil ed Novenber 24, 2010.

John Laszl offy, pro se.

Erin K. Salel, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned the follow ng

deficiencies in and additions to petitioner’s Federal incone tax:
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Additions to Tax
Year Deficiency Sec. 6651(a)(1) Sec. 6651(a)(2) Sec. 6654(a)

2004  $4, 966 $1, 117. 35 $1, 067. 69 $142. 29
2005 6, 330 1,424.25 981. 15 253. 90
2006 4, 477 1, 007. 33 425. 32 211. 85

The issues for decision are: (1) Wether petitioner
recei ved taxabl e inconme in 2004, 2005, and 2006; (2) whether
petitioner is liable for self-enploynent taxes for 2004, 2005,
and 2006; (3) whether petitioner is liable for additions to tax
under section 6651(a)(1)! for failure to tinely file his 2004,
2005, and 2006 Federal incone tax returns; (4) whether petitioner
is liable for additions to tax under section 6651(a)(2) for
failure to tinely pay his 2004, 2005, and 2006 Federal incone
taxes; (5) whether petitioner is liable for additions to tax
under section 6654(a) for failure to make estimated tax paynents
for 2004, 2005, and 2006; and (6) whether the Court should inpose
on petitioner a penalty under section 6673(a)(1) for advancing
frivol ous argunents.

FI NDI NGS OF FACT
The facts have been deened stipul ated under Rule 91(f) and

are so found.? The stipulated facts and acconpanyi ng exhibits

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code of 1986, as in effect for the years in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

2 Under Rule 91(f), respondent noved the Court to issue an
order requiring petitioner to show cause why the facts and
(continued. . .)
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are incorporated herein by this reference. Petitioner resided in
California at the tinme the petition was fil ed.

Petitioner failed to file Federal inconme tax returns for
2004, 2005, and 2006. During this period petitioner, doing
busi ness as JL Masonry, conpleted construction and/ or masonry
projects for Hal Hays Construction, Inc., Striano Construction
Co., and Joshua Bailey Construction (the conpanies). The
conpanies filed Forns 1099-M SC, M scel | aneous Inconme, with
respondent reporting the follow ng anbunts paid to petitioner:

Year Hal Hays Stri ano Joshua Bail ey

2004  $18, 963 $4, 250 - 0-
2005 - 0- 26, 795 $1, 450
2006 21, 808 - 0- - 0-

Petitioner does not dispute receiving these paynents.?3
Pursuant to section 6020(b)(1) respondent executed substitutes

for returns for the years at issue using the Fornms 1099-M SC

2(...continued)
evi dence set forth in respondent’s proposed stipulations of facts
shoul d not be accepted as established for the purposes of this
case. The Court granted respondent’s notion and ordered
petitioner to file a response in conpliance with Rule 91(f)(2).
Al t hough petitioner tinely filed his response, the Court found it
evasive and not fairly directed to respondent’s proposed
stipulations of fact, and as a result, the Court ordered that
pars. 1 through 32 of the proposed stipul ations are deened
establ i shed for purposes of this case.

3 At trial petitioner invoked the Fifth Amendnent when
respondent and the Court questioned himabout his incomne-
produci ng activities during the years at issue.
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filed by the conpanies.* Respondent issued three separate
notices of deficiency to petitioner in which he determ ned the
above Federal income tax deficiencies and additions to tax, and
petitioner filed a tinely petition with the Court chall enging
respondent’s determ nations for all 3 years.

Petitioner has sent respondent vol unes of correspondence
t hroughout the proceeding. Therein petitioner asserts, anong
ot her argunents, that: (1) Federal law is inapplicable to him
(2) he is not a Federal taxpayer obligated to pay Federal inconme
tax; and (3) the Federal inconme tax systemis purely voluntary.
Petitioner also alleges that respondent acted fraudul ently.

Respondent advi sed petitioner that his argunments were
frivolous and could result in a penalty under section 6673,5 but
petitioner continued to make the same argunents in his pretrial
menor andum and at trial. At trial the Court warned petitioner
that his argunments were frivol ous and should not be placed in his
posttrial brief. However, petitioner disregarded the Court’s
war ni ng and asserted the sanme frivol ous argunents.

This is not the first tinme petitioner has made frivol ous

argunents in this Court. |In 1993 petitioner chall enged

4 The substitutes for returns neet the requirenents of sec.
6020( b) .

5 Sec. 6673(a)(1)(B) provides that the Court may require a
taxpayer to pay a penalty if the taxpayer’'s position in the
proceeding is frivolous or groundl ess.
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respondent’ s deficiency determ nations for tax years 1984, 1985,
1988, and 1989 that resulted frompetitioner’s failure to file

Federal incone tax returns. Laszl offy v. Conm ssioner, docket

No. 2687-93. At the calendar call preceding the trial date the
Court warned petitioner that he would be subject to a penalty if
he continued to advance frivol ous argunents. On March 9, 1994,

the Court entered an order of dismssal for |ack of prosecution
because petitioner failed to appear at trial.®

In Laszloffy v. Commi ssioner, T.C Meno. 2007-31, affd. 297

Fed. Appx. 628 (9th Cr. 2008), the Court granted summary

j udgnment for respondent after petitioner challenged respondent’s
Appeals Ofice’'s determnation to proceed with a proposed | evy
action against petitioner’s property related to tax years 1992
and 1993. As in the current case, petitioner had failed to file
Federal incone tax returns for the years at issue and was war ned

by the Court that he was asserting frivolous argunents.’

6 No penalty under sec. 6673(a)(1l) was inposed.

" In Laszloffy v. Conm ssioner, T.C Mnp. 2007-31, affd.
297 Fed. Appx. 628 (9th G r. 2008), petitioner argued, anong
other things, that he “is not a taxpayer within the purview of
the Internal Revenue Code” and “is not located in any area of
jurisdiction subject to the United States Congress”.
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OPI NI ON

Defi ci ency Determ nati ons

A. Recei pt of Unreported Taxabl e |Incone

CGenerally, the Comm ssioner’s determ nation of a deficiency
is presuned correct, and the taxpayer has the burden of proving

it wong. Rule 142(a); Welch v. Helvering, 290 U. S. 111, 115

(1933). However, in an unreported incone case appeal able to the
Court of Appeals for the Ninth Crcuit, such as this one, the
presunption of correctness does not attach unless the

Comm ssioner first establishes sonme evidentiary foundation
linking the taxpayer with the alleged i ncone-producing activity.

See Weinerskirch v. Conm ssioner, 596 F.2d 358 (9th Cr. 1979),

revg. 67 T.C. 672 (1977); &olsen v. Conm ssioner, 54 T.C 742,

756- 757 (1970), affd. 445 F.2d 985 (10th G r. 1971); Rodriguez v.

Comm ssioner, T.C Menp. 2009-92. If respondent neets his burden

of connecting petitioner with the incone determned in the
statutory notice of deficiency, the burden then shifts to
petitioner to prove that respondent’s determnation is

erroneous.® See CGeorge v. Comm ssioner, T.C. Meno. 2002-163.

Respondent has established a sufficient evidentiary

foundation linking petitioner with the incone determned in the

8 Petitioner has neither clainmed nor shown that he
satisfied the requirenents of sec. 7491(a) to shift the burden
of proof to respondent with regard to any factual issue affecting
the deficiencies in his tax.
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notices of deficiency; i.e., the stipulations of fact establish
that petitioner received the unreported incone as determned in

the notices of deficiency. See Mandeville v. Comm ssioner, T.C

Meno. 2007-332 (finding taxpayer’s stipulation as to receipt of
unreported inconme sufficient to attach presunption of correctness
to notices of deficiency). Consequently, respondent has nmet his
burden of connecting petitioner with the inconme determned in the
noti ces of deficiency and respondent’s deficiency determ nations
are presuned to be correct.

Petitioner presented no evidence that respondent erroneously
determ ned the anounts of taxable inconme petitioner received in
2004, 2005, and 2006. When asked about his income-produci ng
activities during the years at issue petitioner invoked the Fifth
Amendnent. Accordingly, we sustain respondent’s determ nations
regardi ng the amobunts of taxable incone petitioner received in
2004, 2005, and 2006.

B. Sel f - Enpl oynent Taxes

Section 1401 inposes sel f-enploynent tax on sel f-enpl oynent
income. Section 1402 defines net earnings from self-enpl oynent
as the gross incone derived by an individual fromthe carrying on
of any trade or business by such individual |ess allowable
deductions attributable to such trade or business.

Respondent determ ned that petitioner’s inconme during 2004,

2005, and 2006 is subject to self-enploynment tax. Petitioner
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presented no evidence that respondent’s determ nations are
erroneous. Petitioner did business as JL Masonry, and the incone
he recei ved was cl assified as nonenpl oyee conpensati on on the
Forms 1099-M SC filed by the conpanies. Accordingly, we sustain
respondent’s determi nations regarding petitioner’s liability for
sel f-enpl oynent taxes for 2004, 2005, and 2006.

1. Additions to Tax

A. Burden of Proof and Production

Section 7491(c) provides that the Conm ssioner will bear the
burden of production with respect to the liability of any
i ndi vidual for additions to tax. “The Conmm ssioner’s burden of
producti on under section 7491(c) is to produce evidence that it
is appropriate to inpose the relevant penalty, addition to tax,

or additional anmbunt”. Swain v. Conmmi ssioner, 118 T.C. 358, 363

(2002); see also Hi gbee v. Conm ssioner, 116 T.C 438, 446

(2001). If a taxpayer files a petition alleging sone error in
the determnation of an addition to tax or penalty, the
taxpayer’s challenge will succeed unl ess the Conm ssi oner
produces evidence that the addition to tax or penalty is

appropriate. Swain v. Conm ssioner, supra at 363-365. The

Comm ssi oner, however, does not have the obligation to introduce

evi dence regardi ng reasonabl e cause. Higbee v. Conmm ssioner,

supra at 446-447.



B. Section 6651(a)(1)

Section 6651(a)(1l) inposes an addition to tax for failure to
file a return on the date prescribed (determned with regard to
any extension of tinme for filing), unless the taxpayer can
establish that such failure is due to reasonabl e cause and not
wi || ful neglect.

Petitioner failed to file Federal inconme tax returns for the
years at issue. The Court finds respondent has net his burden of
production with regard to the additions to tax under section
6651(a)(1). Petitioner has presented no evidence indicating his
failures to file were due to reasonabl e cause and not willfu
negl ect or that respondent’s determ nations are otherw se
incorrect. Accordingly, petitioner is liable for additions to
tax under section 6651(a)(1l) for 2004, 2005, and 2006 as
respondent determ ned.

C. Section 6651(a)(2)

Section 6651(a)(2) inposes an addition to tax for failure to
tinely pay the anmobunt shown as tax on a return, unless the
t axpayer can establish that such failure is due to reasonabl e
cause and not willful neglect.

The Comm ssioner’s burden of production requires himto
i ntroduce evidence that the tax was shown on a Federal incone tax

return. Cabirac v. Comm ssioner, 120 T.C 163 (2003). Wen a

t axpayer has not filed a return, the section 6651(a)(2) addition
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to tax may not be inposed unless the Secretary has prepared a
substitute for return that neets the requirenents of section

6020(b). Wheeler v. Comm ssioner, 127 T.C 200, 208-209 (2006),

affd. 521 F.3d 1289 (10th Gir. 2008).

Petitioner failed to nake incone tax paynents for the years
at issue. Respondent introduced into evidence valid substitutes
for returns for the years at issue, thereby satisfying his burden
of production. Petitioner has presented no evidence indicating
that his failures to pay were due to reasonabl e cause and not
willful neglect or that respondent’s determ nations are otherw se
incorrect. W therefore hold that petitioner is liable for the
additions to tax under section 6651(a)(2) for 2004, 2005, and
2006 as respondent determ ned.

D. Section 6654(a)

Section 6654(a) inposes an addition to tax “in the case of
any underpaynent of estimated tax by an individual”. A taxpayer
has an obligation to pay estimated tax for a particul ar year only
if he has a “required annual paynent” for that year. Sec.
6654(d). A required annual paynent generally is equal to the
| esser of (1) 90 percent of the tax shown on the return for the
taxabl e year (or, if no returnis filed, 90 percent of the tax
for such year), or (2) if the individual filed a return for the
i mredi ately precedi ng taxable year, 100 percent of the tax shown

on that return. Sec. 6654(d)(1)(B); Wheeler v. Conmm Ssioner,
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supra at 210-211; Heers v. Comm ssioner, T.C Meno. 2007-10.

Respondent’s burden of production under section 7491(c) requires
hi mto produce evidence that petitioner had required annual
paynments for 2004, 2005, and 2006 under section 6654(d).

Petitioner made no paynents of estimated tax for any of the
years 2004 through 2006. The record establishes that petitioner
had a required annual paynent for each of those years.

Petitioner did not file Federal incone tax returns for tax years
2003 through 2006. Thus, petitioner’s required annual paynent
for each year at issue was equal to 90 percent of the tax for
that year, and respondent has carried his burden of production
with respect to the section 6654 additions to tax for the years
at 1ssue.

Petitioner has not argued that any of the exceptions to the
section 6654 addition applies. W therefore hold that petitioner
is liable for the additions to tax under section 6654 for 2004,
2005, and 2006 as respondent determ ned.

[, Penalty Under Section 6673

Respondent noved the Court to inpose a penalty on petitioner
under section 6673(a)(1l). Section 6673(a)(1l) authorizes the
Court to inmpose a penalty not to exceed $25,000 if the taxpayer
took frivolous positions in the proceeding or instituted the

proceeding primarily for del ay.
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A position “is frivolous if it is contrary to established
| aw and unsupported by a reasoned, col orable argunent for change

inthe law.” Coleman v. Comm ssioner, 791 F.2d 68, 71 (7th G

1986). This Court has ruled that argunents such as those
petitioner asserts here are frivolous and wholly without nerit.

See Wllians v. Conm ssioner, T.C Meno. 1999-277 (inposing

section 6673 penalty for tax-protester argunents).

In addition, petitioner has advanced frivol ous argunents
before the Court on two prior occasions. Section 6673 “was
intended to apply to situations where a taxpayer repeatedly
brings the same appeal * * * after having been infornmed that his

basis * * * is groundless.” Geenberg v. Conm ssioner, 73 T.C

806, 814 (1980). In Laszloffy v. Conm ssioner, docket No. 2687-

93, the Court warned petitioner that his argunents were frivol ous
and would result in the inposition of a penalty if he continued

to rai se them In Laszloffy v. Comm ssioner, T.C Meno. 2007-31,

the Court again advised petitioner that many of his argunents
were frivol ous.

Accordi ngly, we shall grant respondent’s notion and require
petitioner to pay a penalty of $2,500 to the United States
pursuant to section 6673(a)(1). W also warn petitioner that we

wi |l consider inposing a larger penalty if he returns to the
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Court and advances frivol ous or groundl ess argunents in the
future.

To reflect the foregoing,

An appropriate order and

decision will be entered.




